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IN THE UNITED STATES DISTRICT COURT FOR THESOUTHERN DISTRICT OF FLORIDAMIAMI DIVISIONCase No. 09-20423-CIV-GOLD/MCALILEYUNITED STATES OF AMERICA, ))Petitioner, ))v. ))UBS AG, ))Respondent. )MEMORANDUM OF LAW IN SUPPORT OFPETITION TO ENFORCE “JOHN DOE” SUMMONSISSUES FOR DECISION1. Congress gave the IRS broad power to summons information to administer the taxlaws.  To enforce a summons, the IRS bears a slight burden.  The uncontested declarations filedwith the petition in this case satisfy that minimal burden.  Those declarations  – together withUBS’s own documents and admission of guilt in the related criminal case – prove that for yearsUBS regularly sent private bankers into the United States, and used phone, fax and e-mails fromSwitzerland to communicate with American clients in the United States, to help Americantaxpayers evade their obligations to report and pay taxes on all income, and to declare alloffshore bank accounts.  Has the United States proven a prima facie case to enforce the John Doesummons issued to UBS? 2. A person seeking to block enforcement of a summons bears a high burden to showthat enforcement would constitute an abuse of the court’s process.  In considering that defense in
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this context, the Court should weigh the relative interests of the United States and Switzerland inenforcing their respective laws as against U.S. taxpayers, the extent to which UBS’s conductoccurred within the United States, and other factors.  Where UBS systematically and regularlycontacted customers in the United States in violation of U.S. law, and helped untold thousands ofAmericans violate U.S. law, should the Court strike that balance in favor of protecting thesovereignty of the United States and the integrity of its laws, by ordering UBS to comply with thesummons? INTRODUCTION – SUMMARY OF ARGUMENTThe facts that bring the parties into court are not disputed:  1. The Internal Revenue Service is investigating as many as 52,000 unknown U.S.taxpayers who flouted their obligations to their government, by refusing to disclose their secretaccounts at UBS AG, one of the largest banks in Switzerland.  The IRS seeks the identities ofthose account holders (and other account information) from a Swiss bank that regularlyconducted business in secret within the United States, and systematically violated U.S. law.2. UBS regularly sent its private bankers into the United States to solicit businessfrom and maintain business with U.S. citizens and residents.  Those UBS private bankers madethousands of client solicitations and contacts within the United States.  Those contacts earnedUBS AG more than $100 million in fees.  At the same time, that business cost the U.S. Treasuryhundreds of millions of dollars in unpaid taxes.  UBS AG ended this practice only after the TaxDivision of the Department of Justice learned of its conduct, and contacted UBS.  Until itsactivities were discovered, UBS – on U.S. soil – regularly violated U.S. law, and actively helpedits U.S. customers violate U.S. law.
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3. UBS private bankers conducted their business in the United States in waysdesigned to prevent the United States government – including the IRS, the SEC, Customs, andImmigration – from learning what they were doing.  They lied on Customs forms – claiming tobe in the United States for pleasure, when in fact they had come to the United States to conductUBS business with U.S. customers – and conducted their business under the radar. 4. Officials at UBS knew that if the activities of their private bankers within theUnited States were discovered by U.S. law enforcement agencies:a. UBS could be held criminally liable for its illegal conduct; andb. UBS could be called to account under the civil laws of the United States,in which it chose to conduct its illegal cross-border business.  Thisincluded being required to disclose the identities of its U.S. customerswhom UBS actively helped evade their obligations under U.S. tax laws.   5. One of the principal benefits that UBS promoted to its U.S. customers was thatthe customers could avoid their obligations to the United States, and rely on Swiss bank secrecylaws to avoid detection by the IRS.  The legal issues presented here are not unusual, when viewed in context:1. The United States seeks information from a Swiss bank that knowingly conducted business within the United States, in violation of U.S. law.2. The Swiss bank knew it was helping its U.S. customers violate U.S. law.3. The Swiss bank knew it was violating U.S. laws and knew that if its conduct werediscovered, it could be held criminally and civilly liable. 
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The amici have raised similar arguments.1
 -4-

What is unusual – and demonstrably wrong – is the position that the bank has taken inresponse.   It claims:1
1. The bank secrecy laws of Switzerland should shield from investigation U.S.taxpayers, many of whom UBS solicited within the United States to establishsecret offshore accounts.  2. The United States entered into a treaty with the bank’s home country(Switzerland) in which the United States is said to have agreed that it could notuse a law-enforcement tool expressly designed to seek information directly frombusinesses and individuals found within the United States.3. The United States entered into a treaty with the bank’s home country(Switzerland) in which the United States is said to have agreed to be bound bySwiss bank secrecy law, in investigating thousands of U.S. citizens and residentswhose violations of U.S. law were aided by a Swiss bank doing business openlyand notoriously within the United States.4. The United States should be bound by the terms of an agreement it entered into ingood faith with UBS (the Qualified Intermediary, or QI, Agreement), which UBSsecretly and consistently violated with impunity.For reasons that are discussed in detail below, the Court should reach the followingconclusions:1. The United States has made a prima facie case to enforce this summons, whichUBS has not even attempted to rebut;
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The facts recited in this section are taken from the Declaration of Barry B. Shott and the2Amended Declaration of Daniel Reeves (both of which are uncontroverted in UBS’s papers); theDeferred Prosecution Agreement approved by the court in United States v. UBS AG, Case No.09-60033-CR-COHN (S.D. Fl. 2/18/09) (UBS Appendix A, pp. 261-303); and the Deposition ofIsabelle Romy, taken June 2, 2009 (portions of which are filed with this Memorandum).Amended Reeves Decl., ¶¶ 1-10.  UBS says the IRS agreed that UBS did not have to3produce documents on August 8, 2008, the date for appearance in the summons. (Levene Decl., ¶ 4)  It also argues that it has produced substantial information in response to the summons.  Both are true.  But neither argument obviates enforcing this summons.  The United States filedthis action more than 6 months after the date for compliance had passed, after UBS had made it -5-

2. Swiss law, principles of international comity, and the QI Agreement do not shieldU.S. taxpayers from liability, where UBS has systematically and deliberately violated the laws ofthe United States on U.S. soil.  All the rest is diversion.   FACTS2
A. The IRS is Investigating Non-Complying United States TaxpayersThe IRS is conducting an investigation to determine the identities of U.S. taxpayers whohave violated the Internal Revenue Code by failing to report the existence of, and income earnedin, undeclared Swiss accounts with UBS.  Internal Revenue Agent Daniel Reeves is leading thatinvestigation.  In connection with that investigation, on July 21, 2008 the IRS issued a “JohnDoe” summons under the authority of 26 U.S.C. §7602(a), seeking information about anidentifiable class of unknown U.S. taxpayers as described in the summons.  On July 1, 2008, thisCourt entered an order under 26 U.S.C. §7609(f), authorizing the IRS to serve the John Doesummons on UBS.  The IRS did so on July 21, 2008, making the summons returnable on August8, 2008.  UBS failed to comply with the summons, in that it has not produced all the documentsdemanded in the summons.  3
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patently clear that it would not produce all the documents demanded in the summons.  Andalthough UBS has produced some documents, it has refused to produce the vast majority of thedocuments.  This is undisputed.The summons defines the “John Doe” class in more technical terms to include United4States taxpayers who at any time during the years 2002-2007 had authority with respect to anyfinancial accounts maintained at, monitored by, or managed through any office of UBS AG (oraffiliate) in Switzerland, for whom UBS AG (1) did not have in its possession Forms W-9executed by the U.S. taxpayer, and (2) had not filed timely and accurate Forms 1099 naming suchU.S. taxpayers and reporting to United States taxing authorities all payments made to such U.S.taxpayers.  (Amended Reeves Decl., ¶ 7)Amended Reeves Decl. ¶¶ 10, 11, 13, 17-19, 21.   5
See, e.g., H.R. Rep. No. 975, 91  Cong. 2  Sess. 12, reprinted in (1970) U.S. Code Cong.6 st d& Admin. News 4394, 4397. -6-

The John Doe class includes all U.S. taxpayers who maintained an “undeclared” accountat UBS in Switzerland at any time between 2002 and 2007.   The summons demands documents4
identifying each U.S. taxpayer in the John Doe class, and reflecting the establishment of andactivity within the account.  This information relates directly to the investigation into undeclaredUBS accounts held or controlled by U.S. taxpayers.  Except for the information that UBSproduced under the terms of the Deferred Prosecution Agreement (DPA) discussed below, theinformation located in Switzerland is not in the IRS’s possession.  And the IRS has taken alladministrative steps required by the Internal Revenue Code for issuance of the summons.5

All United States taxpayers – wherever they live – must file annual income tax returnswith the IRS, disclosing the existence of, and reporting all income earned from, foreign financialaccounts.  Taxpayers who fail to do so are violating U.S. law.  Many U.S. taxpayers have longemployed offshore accounts in countries with strict banking secrecy laws – like Switzerland – asa means to conceal assets and income from the U.S. Government.   This conduct has deprived the6
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Amended Reeves Decl., ¶¶ 14-16.7
Because UBS has agreed to the matters recited in the Statement of Facts, we cite facts8from that agreement where appropriate, instead of from the Amended Declaration of DanielReeves. -7-

United States Treasury of untold millions of dollars in unpaid taxes.  To date, the IRS’sinvestigation has revealed that many U.S. taxpayers concealed their overseas assets from the IRSby using secret UBS Swiss bank accounts.  UBS describes those accounts – accounts where itdoes not have an IRS Form W-9 from the account holder – as “undeclared accounts.”  The IRShas also learned that UBS, one of the largest banks in Switzerland, collaborated with many U.S.taxpayers to establish overseas accounts and actively conceal those accounts from the IRS.   7
B. UBS Broke the Law, and Helped U.S. Taxpayers Evade Their Taxes.On February 18, 2009, Judge Cohn of this Court approved a Deferred ProsecutionAgreement (DPA) between the United States and UBS.   In the DPA, UBS admitted that8

beginning in 2000 and continuing until 2007 it had, “participated in a scheme to defraud theUnited States and its agency, the IRS, by actively assisting or otherwise facilitating a number ofUnited States individual taxpayers in establishing accounts at UBS in a manner designed toconceal the United States taxpayers’ ownership or beneficial interest in these accounts.”  Thedetails of that scheme are described in Exhibit C to the DPA, the Statement of Facts.  Amongother things, in the DPA UBS agreed to pay $780 million to the United States.   UBS’s criminal conduct spanned a wide variety of activities.  UBS agrees that much of itscriminal conduct occurred on U.S. soil, in ways that subject UBS to the jurisdiction of theInternal Revenue Service and the courts of the United States:
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 -8-

1. UBS Committed and Facilitated Tax Evasion in the United States.  In ¶4.A. of the Statement of Facts, UBS agreed, Beginning in 2000 and continuing until 2007, UBS, through certainprivate bankers and managers in the U.S. cross-border business,participated in a scheme to defraud the United States and itsagency, the IRS, by actively assisting or otherwise facilitating anumber of U.S. individual taxpayers in establishing accounts atUBS in a manner designed to conceal the U.S. taxpayer’sownership or beneficial interest in said accounts.   In this regard,said private bankers and managers facilitated the creation of suchaccounts in the names of offshore companies, allowing such U.S.taxpayers to evade reporting requirements and to trade in securitiesas well as other financial transactions (including making loans forthe benefit of, or other asset transfers directed by, the U.S.taxpayers, and using credit or debit cards linked to the offshorecompany accounts). 2. UBS Knowingly Helped its U.S. Customers Commit Tax Evasion.  In¶4.B. of the Statement of Facts, UBS agreed:In connection with the establishment of such offshore companyaccounts, UBS private bankers and managers accepted andincluded in UBS’s account records IRS Forms W-8BEN (or UBS’ssubstitute forms) provided by the directors of the offshorecompanies which represented under penalty of perjury that suchcompanies were the beneficial owners, for U.S. federal income taxpurposes, of assets in the UBS accounts.  In certain cases, the IRSForms W-8BEN (or UBS’s substitute forms) were false ormisleading in that the U.S. taxpayer who owned the offshorecompany actually directed and controlled the management anddisposition of the assets in the company accounts and/or otherwisefunctioned as the beneficial owner of such assets in disregard ofthe formalities of the purported corporate ownership. In ¶38 of his Amended Declaration, Daniel Reeves uses UBS documents to describe in detail oneway that UBS helped its U.S. customers evade their U.S. taxes, by setting up sham offshoreentities, and filing false W-8BENs, to mislead the IRS about the true owner of the account.   

Case 1:09-cv-20423-ASG     Document 83      Entered on FLSD Docket 06/30/2009     Page 15 of 55



 -9-

3. UBS’s Private Bankers Conducted Their Illegal Activities Within theUnited States, and Knowingly Exposed UBS to the Jurisdiction of the IRS and United StatesCourts.     In ¶ 4.C. of the Statement of Facts, UBS agreed,Additionally, said private bankers and managers would activelyassist or otherwise facilitate certain undeclared U.S. taxpayers, whosuch private bankers and managers knew or should have knownwere evading United States taxes, by meeting with such clients inthe United States and communicating with them via U.S.jurisdictional means on a regular and recurring basis with respectto their UBS undeclared accounts.  This enabled the U.S. clients toconceal from the IRS the active trading of securities held in suchaccounts and/or the making of payments and/or asset transfers to orfrom such accounts. In a 2004 training session, UBS acknowledged that its cross-border brokerage servicescould trigger the United States’ “broad subpoena power [or] long-arm jurisdiction rules.” Amended Reeves Decl., ¶ 48, Ex. 20.  In a 1999 memorandum, Markus Affholter of the NewYork office of UBS’s Private Banking Legal Department acknowledged the risk that UBS wastaking by providing brokerage services to U.S. customers without the requisite license, notingthat the registration requirements come into play, “because such activity of the Bank has its effecton U.S. territory and is therefore subject to U.S. jurisdiction.”  Amended Reeves Decl., ¶ 49.4. UBS Found the Illegal U.S. Business Profitable And Knew its ReputationWould be Harmed if its U.S. Activities Were Discovered.  In ¶ 4.C of the Statement of Facts,UBS agreed: Certain UBS executives and managers who knew of [this conduct]continued to operate and expand the U.S. cross-border businessbecause of its profitability.  It was not until August 2007 thatexecutives and managers made a decision to wind down the U.S.cross-border business.  Executives and managers delayed thisdecision due to concerns that it would be costly, that it was not
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 -10-

likely a third party buyer of the business could be found, and itcould damage UBS’s business reputation.UBS knew that if it stopped using telephone and e-mails, and stopped traveling to the UnitedStates, to provide investment advice to its U.S. customers within the United States, it would betantamount to UBS’s “virtual/real exit” from the U.S. market.  Amended Reeves Decl., ¶ 46, Ex.19. 5. UBS Adopted Compensation Practices That Encouraged its Bankers toEngage in Illegal Conduct in the United States.  In ¶ 5 of the Statement of Facts, UBS agreed,In or about 2004, the UBS Wealth Management Internationalbusiness changed its compensation approach . . .  Thereafter, themanagers of the U.S. cross-border business implemented this newcompensation structure in a way that provided incentives for U.S.cross-border private bankers to expand the size of the U.S. cross-border business.  This encouraged those private bankers to haveincreased contacts with U.S.-resident private clients via travel tothe United States and contact with U.S. clients via telephone, fax,mail and/or e-mail. 6. UBS Private Bankers Based in Switzerland Regularly Traveled to theUnited States, and Regularly Conducted Business With UBS Customers Located Within theUnited States.  In ¶ 6 of the Statement of Facts, UBS agreed,[D]uring the relevant period, Swiss-based UBS private bankersalso traveled to the United States to meet with certain of their U.S.private clients, including U.S. persons who were beneficial ownersof offshore companies that maintained accounts at UBS.  This U.S.cross-border business was serviced primarily from service deskslocated in Zurich, Geneva, and Lugano, which employed about 45to 60 Swiss-based private bankers or client advisors whospecialized in servicing U.S. clients.  These private bankerstraveled to the United States an average of two to three times peryear, in trips that generally varied in duration from one to threeweeks, and generally tried to meet with about three to five clientsper day.  An internal UBS document estimated that U.S. cross-
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 -11-

border business private bankers had made approximately 3,800visits with clients in the United States in 2004.  In addition, whilein Switzerland, these private bankers would communicate viatelephone, fax, mail, and/or e-mail with certain of their privateclients in the United States about their account relationships,including on occasion to take securities transaction orders inrespect of offshore company accounts. 7. UBS Private Bankers Used Stealth to Avoid Detection.  In ¶ 6 of theStatement of Facts, UBS also agreed, “Private bankers in the U.S. cross-border business typicallytraveled to the United States with encrypted laptop computers to maintain client confidentialityand received training on how to avoid detection by US. authorities while traveling to the UnitedStates.”Examples of the steps UBS took to help its private bankers avoid detection while in theUnited States are found in Amended Reeves Decl., ¶¶ 55-56.  Amended Reeves Decl., ¶ 45,describes the elaborate coding system that one UBS private banker used to conceal his illegalactivities within the United States, on behalf of U.S. customers who controlled undeclared Swissaccounts at UBS.8. UBS Knew it Was Helping its U.S. Clients Evade Their Obligations to theIRS.  In ¶ 9 of the Statement of Facts, UBS agreed,On July 14, 2000, managers in the U.S. cross-border business, . . .changed the wording on a UBS form letter that was sent to U.S.clients entitled “Declaration for US Taxable Persons” from “Iwould like to avoid disclosure of my identity to the US InternalRevenue Service under the new tax regulations” to “I am aware ofthe new tax regulations” after U.S. clients expressed concern thatthe form as originally drafted could be considered an admission oftax evasion by U.S. clients. 
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According to an internal UBS e-mail, many U.S. taxpayers refused to sign the document asinitially presented, since it, “fully incriminates a US person of criminal wrongdoing should thisdocument fall into the wrong hands.”  Amended Reeves Decl., ¶ 27, Ex. 6. 9. UBS Helped its U.S. Clients Illegally Structure their Accounts to AvoidDisclosure to the IRS.  In ¶ 12 of the Statement of Facts, UBS agreed,Some U.S. clients . . . indicated that they wanted to continue tomaintain their U.S. securities holdings and not provide UBS with aform W-9 (or UBS’s substitute form), thereby concealing theirU.S. securities holdings from the IRS. . . . [C]ertain managers inthe U.S. cross-border business thereafter authorized UBS privatebankers to refer those U.S. clients who did not wish to comply withthe new requirements of the QI Agreement to certain outsidelawyers and consultants, and did so with the understanding thatthese outside advisors would help such U.S. clients form offshorecompanies in order to enable such clients to evade the U.S.securities investment restrictions in the QI Agreement. . . . UBS,through such referrals . . . assisted such U.S. clients in creating andmaintaining sham, nominee or conduit offshore companies injurisdictions like Panama, Hong Kong, and the British VirginIslands, that enabled such clients to conceal their investments inU.S. securities, and thereby evade UBS’s obligation to provide taxinformation reporting on an anonymous basis and to backupwithhold with respect to certain payments made to such accounts.To determine which service providers to recommend to its U.S. customers, on August 17,2004, UBS officials met to review presentations from competing service providers who wereinvited, “to make a short presentation on the structures/vehicles that you recommend to U.S. andCanadian clients who do not appear to declare income/capital gains to their respective taxauthorities.”  Amended Reeves Decl., ¶ 34, Ex. 9.
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See, e.g., Amicus Brief of Government of Switzerland, p. 10.9 -13-

C. The U.S.-Swiss Tax Treaty Does Not Provide an Avenue for the IRS to Obtain theDocuments Sought in This Summons..At the same time the IRS sought to obtain UBS documents directly from UBS through the John Doe summons, the IRS also sought information about U.S. lawbreakers through the taxtreaty with Switzerland (the “DTT”).  The Declaration of Barry B. Shott describes the efforts thatthe IRS made to obtain information about the approximately 52,000 holders of UBS undisclosedaccounts.  The Shott Declaration also describes the results of those efforts, under which the IRSobtained just a minuscule portion of the information sought in the summons issued to UBS.  Moreover, the scope of information that the IRS may obtain under its treaty request is nolonger at issue in this dispute, because of the agreement reached as part of the DeferredProsecution Agreement.  Under the Deferred Prosecution Agreement, the United States haswithdrawn its treaty request to Switzerland, and has agreed to refrain from making any othertreaty requests to Switzerland concerning customers of UBS, that do not identify the specifictaxpayers about whom the United States seeks information.   In short, there is no pending treaty9
request, and the parties have agreed that no more “John Doe” treaty requests will be made forinformation about UBS customers.  In sum, UBS has admitted that its bankers committed very serious crimes on U.S. soil, inways that subjected UBS to the full jurisdiction of the IRS and the courts of the United States.The information sought in this summons is in the possession and control of UBS, and not in thepossession of the IRS.  In the following sections of this memorandum, we describe precisely theconsequences that UBS has brought upon itself as a result of its conduct.
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La Mura v. United States, 765 F.2d 974, 979 (11  Cir. 1985), quoted in, Nero Trading10 thLLC v. United States, ___ F.3d ___, 2009 WL 1606956 (11  Cir., June 10, 2009); United Statesthv. Davis, 636 F.2d 1028, 1038 (5  Cir. 1981). th
United States v. Arthur Young & Co., 465 U.S. 805, 816 (1984); United States v. Euge,11444 U.S. 707, 711 (1980).  United States v. Bisceglia, 420 U.S. 141 (1975).12 -14-

ARGUMENTI.CONGRESS HAS GIVEN THE IRS BROAD SUMMONS AUTHORITYIn 26 U.S.C. §7602(a), Congress authorized the Internal Revenue Service to issue asummons “[f]or the purpose of ascertaining the correctness of any return, making a return wherenone has been made, determining the liability of any person for any internal revenue tax . . . , orcollecting any such liability.”  The court of appeals has described the summons power as “broadand expansive,” analogizing an IRS summons to a grand jury subpoena.   10
While that power is not limitless, the Supreme Court has held that a court should declineto impose restrictions on the IRS’s summons power under §7602(a), “absent unambiguousdirections from Congress,” or “substantial countervailing policies.”   Following the Supreme11

Court’s approval of John Doe summonses under §7602(a),  Congress enacted legislation that12
expressly authorized the IRS to issue a summons which does not identify the person with respectto whose liability the summons is issued.  The only restriction Congress placed on the IRS’s useof a John Doe summons is that before it can serve a John Doe summons, the IRS must first
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Those elements are:  The summons relates to the investigation of a particular person, or13ascertainable group or class of persons; there is a reasonable basis to believe that such person orgroup may fail or may have failed to comply any provision of the internal revenue laws; and theinformation to be obtained, including the identities of the persons with respect to whoseliabilities the summons is issued, “is not readily obtainable from other sources.” United States v. Luther, 481 F.2d 429, 432-33 (9  Cir. 1973); United States v.14 thGiordano, 419 F.2d 564, 568 (8  Cir. 1969).th -15-

obtain a court order, which issues after the IRS has established the elements in §7609(f).   Last13
year, the court entered an order authorizing the IRS to serve this John Doe summons on UBS.  Despite clearly-established law affirming the IRS’s “broad and expansive” summonspower, both UBS and the Government of Switzerland object to the alleged breadth of this JohnDoe summons, arguing that the IRS is conducting a “fishing expedition.”  On the facts, nothingcould be farther from the truth.  After all, the summons defines the John Doe class to includeonly those Americans who held UBS accounts during the relevant period, who did not completea Form W-9, and to whom UBS did not issue an accurate Form 1099.  These forms, had theybeen completed and issued, would have resulted in UBS disclosing to the IRS the existence ofthe U.S. taxpayers’ UBS accounts, and income earned in those accounts (as required by U.S.law).  In other words, the summons seeks information about U.S. taxpayers who broke the law. The “fishing expedition” argument is even more tenuous as a matter of law.  While theCommissioner’s summons authority has been described as a license to fish,  this license is not14
without limit.  In testing for overbreadth, the courts do not ask whether the summons calls for theproduction of a large volume of records.  Instead, courts ask two questions: (1) did the summonsdescribe the requested documents in enough detail to inform the summoned party of exactly what
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United States v. Abrahams, 905 F.2d 1282, 1285 (9  Cir. 1990).15 th
In re Tax Liabs. of John Does v. United States, 866 F.2d 1015, 1021 (8  Cir. 1989). 16 th
United States v. Reis, 765 F.2d 1094, 1096 n. 2 (11th Cir. 1985); United States v.17Linsteadt, 724 F.2d 480, 483 n.1 (5th Cir. 1984); United States v. Cmty. Fed. Sav. & Loan Ass’n,661 F.2d 694 (8th Cir. 1981); United States v. Nat’l Bank of South Dakota, 622 F.2d 365 (8thCir. 1980).United States v. Hamilton, 1992 WL 135579 (N.D. Ga.), motion for stay pending18appeal denied, 963 F.2d 322 (11  Cir. 1992); United States v. John G. Mutschler & Assoc., Inc.,th734 F.2d 363, 366 (8  Cir. 1984); In re Does, 688 F.2d 144, 146, 148-149 (2d. Cir. 1982); UnitedthStates v. Samuels, Kremer & Co., 712 F.2d 1342, 1346 (9  Cir. 1983).th -16-

is to be produced,  and (2) may the summoned records be relevant to the inquiry?   The courts15 16
have consistently rejected challenges for overbreadth to summonses that are definite in natureand finite in scope.   This summons is definite in nature and finite in scope.  Therefore, the17
Court should enforce it.  The “fishing expedition” argument makes even less sense in the context of a John Doesummons.  As noted above, before it can serve a John Doe summons, the government must firstobtain a court order under §7609(f).  In order to secure the court order, the IRS must establishcertain elements.  As a result, the courts have held that once the IRS has obtained an orderauthorizing it to serve a John Doe summons, the summons is not subject to collateral attack foroverbreadth.   In short, the objections about overbreadth lack merit both on the facts and on the18
law.
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United States v. Powell, 379 U.S. 48, 57-58 (1964).19
United States v. Morse, 532 F.3d 1130, 1132 (11  Cir. 2008); Powell, 379 U.S. at 58.20 thSee also, United States v. Davis, supra at 1038; United States v. Balanced Fin. Mgt., Inc., 769F.2d 1440, 1444 (10th Cir. 1985).After the United States filed this action, attorneys for UBS advised the petitioner’s21counsel that, in their view, some aspects of Revenue Agent Reeves’ declaration may beinadvertently inaccurate or incomplete.  As a result of that discussion, the United States filed anAmended Reeves Declaration, addressing some of the matters that opposing counsel had raised. In any event, the respondent has not offered any evidence that would disprove any element of the -17-

II.THE UNITED STATES HAS PROVEN A PRIMA FACIE CASETO ENFORCE THE “JOHN DOE” SUMMONS ISSUED TO UBS AGIf a party fails or refuses to comply with a summons, the United States may file an actionto compel compliance. 26 U.S.C. §7604(b)  In such an action, the United States must prove aprima facie case for enforcement by establishing four elements:  1. The summons was issued for a legitimate purpose.  2. The summoned information may be relevant to that purpose.  3. The summoned information is not already in the possession of the InternalRevenue Service.  4. The IRS has complied with all the administrative requirements of the InternalRevenue Code.  19 The Eleventh Circuit Court of Appeals has held that the IRS, “may satisfy its minimalburden by presenting the sworn affidavit of the agent who issued the summons attesting to thesefacts.”  Once the government makes this showing, “the burden shifts to the party contesting thesummons to disprove one of the four elements of the government’s prima facie showing orconvince the court that enforcement of the summons would constitute an abuse of the court’sprocess.”  20
Here the United States has proven the four Powell elements through the uncontesteddeclaration of Internal Revenue Agent Daniel Reeves:   21
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United States’ prima facie showing.   -18-

1. The IRS Has a Legitimate Purpose.  The Internal Revenue Service is investigatingwhether approximately 52,000 U.S. taxpayers whom UBS has identified as having maintained“undeclared” financial accounts at UBS AG, have properly reported those accounts, and paid thetaxes on income earned in those accounts – as required by U.S. law.  Making sure that 52,000U.S. taxpayers obey the tax laws is clearly a legitimate purpose.   2. The Information is Relevant to that Purpose.  The IRS seeks the identities of theU.S. holders of undeclared accounts at UBS, and information about those undeclared accounts. While the United States need only establish that the information sought in the summons “may berelevant” to the investigation, the information sought here clearly is relevant.3. The Information Sought is Not Already in the IRS’s Possession.  There is nodispute that the information controlled by UBS in Switzerland, and not already produced, is notin the possession of the IRS.4. All Administrative Steps Have Been Followed.  Agent Reeves established thiselement in ¶ 21 of his Amended Declaration.  UBS has not suggested otherwise.  Because the United States has established a prima facie case to enforce the summons, andUBS has not contested that case, the burden now shifts to UBS to prove why enforcement wouldconstitute an abuse of the court’s process.  UBS has made three principal arguments: (1) Enforcement would allegedly compel UBS to violate the laws of its home country, Switzerland,in violation of principles of international comity; (2) the United States has allegedly agreed that itcan only obtain information located in Switzerland through the U.S.-Swiss Tax Treaty; and (3)
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Although UBS, the Swiss Government, and the other amici have raised additional22arguments they are all variants of these three.  We will address those arguments in the course ofresponding to UBS’s arguments below.  In re Bank of Nova Scotia, 691 F.2d 1384, 1390 (11  Cir. 1981) (Bank of Nova Scotia23 thI), quoting, Somportex Limited v. Phila. Chewing Gum Corp., 453 F.2d 435 (3  Cir. 1971), cert.rddenied, 405 U.S. 1017 (1972).Id.  See also, cases cited in fn 8, supra, analogizing IRS summonses to grand jury24subpoenas. -19-

The IRS allegedly agreed in the QI Agreement that UBS would not have to identify its U.S.customers.   As demonstrated below, each of these arguments lacks merit.  22
III.INTERNATIONAL COMITY FAVORS ENFORCEMENTThis is not a case of first impression.  “Comity is ‘a nation’s expression of understandingwhich demonstrates due regard both to international duty and convenience and to the rights ofpersons protected by its own laws.’”   In the Eleventh Circuit the law of comity, as applied in23

circumstances like this one, is well settled.  The comity analysis is also consistent with theRestatement (Third) of Foreign Relations, which UBS failed to apply.  As discussed below, theCourt should enforce the summons.A. The Controlling Case Law Supports Enforcement.In 1981 the Eleventh Circuit Court of Appeals considered the objection of a Canadianchartered bank with branches in the United States to a grand jury subpoena, duces tecum,requiring the production of bank records located in the Bahamas.   There, the Bank of Nova24
Scotia argued that the court should not order it to produce bank records located in a foreigncountry, when producing those records in the United States would cause the bank to violate thelaws of that foreign country.  At the hearing on the government’s motion to compel the bank to

Case 1:09-cv-20423-ASG     Document 83      Entered on FLSD Docket 06/30/2009     Page 26 of 55



357 U.S. 197 (1958).  In that case, the plaintiff, a Swiss holding company, brought an25action to recover assets seized under the Trading with the Enemy Act.  When the plaintiff failedto produce Swiss-based records relating to its claim – arguing that production would violateSwiss law – the district court dismissed the case for failing to comply with the discovery order. In reversing, the Supreme Court, “held that the sanction of outright dismissal could not beimposed where that plaintiff had acted in good faith, was unable to comply because of foreignlaw, and was entitled to a hearing on the merits in order for the Trading with the Enemy Act towithstand constitutional challenge.” Id., citing, United States v. Vetco, Inc., [691  F.2d 1281 at 1290 (9  Cir. 1981)]; Ohio v.26 thArthur Andersen & Co., 570 F.2d 1370 (10  Cir. 1978), cert. denied, 439 U.S. 833 (1979); andthSEC v. Banca Della Svizzera Italiana, 92 F.R.D. 111 (S.D.N.Y. 1981). -20-

comply with the subpoena, the bank offered evidence that the records could not be accessed fromthe United States, and that to produce the records in the United States could expose the bank toprosecution under the Bahamian bank privacy law.  The U.S. District Court for the SouthernDistrict of Florida ordered the bank to comply, the bank refused, and the district court held thebank in contempt.   On appeal, the bank argued that it was a “mere stakeholder” and did not have anypurposeful involvement or responsibility in the matter before the court.  The bank also arguedthat enforcing the subpoena would require the bank to violate the Bahamian bank privacy law.  Inthis context, the bank claimed, imposing contempt sanctions for non-compliance would violatedue process, citing the Supreme Court’s decision in Société Internationale Pour ParticipationsIndustrielles et Commerciales, S.A. v. Rogers.   25
The Eleventh Circuit rejected the bank’s claims and affirmed the contempt finding.  First,the court rejected the notion that Société Internationale supported the bank’s due process claims: “Société Internationale does not stand for the proposition that a lawfully issued grand jurysubpoena may be resisted on constitutional grounds where compliance would violate foreigncriminal law.”   The Eleventh Circuit then found that the bank had not brought itself within the26
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532 F.2d 404 (5  Cir.), cert. denied, 429 U.S. 940 (1976).  In Field, an officer of a bank27 thin the Cayman Islands was held in contempt for refusing to testify under a subpoena issued by agrand jury investigating the use of foreign banks to thwart U.S. tax enforcement.  He claimed thatthe very act of testifying about his bank and its customers – even in the United States – wouldsubject him to criminal prosecution in his home country.  Nonetheless, the Fifth Circuit upheldcontempt sanctions against the witness.  -21-

holding of Société Internationale, because it had not made a good faith effort to comply with thesubpoena, the Bahamian government had not acted to prevent the bank from complying, and thebank had not been denied a constitutionally required forum to recover confiscated assets (as hadthe plaintiff in Société Internationale).Finally, the bank argued that comity between nations precludes enforcement of thesubpoena.  In particular, the bank argued that the district court improperly analyzed the caseunder the 5-part balancing test of the Restatement (Second) of Foreign Relations §40 (1965),adopted in the controlling case, In re Grand Jury Proceedings. United States v. Field.27
In Bank of Nova Scotia I, the Eleventh Circuit rejected the bank’s efforts to distinguishField, and affirmed the contempt holding against the Bank of Nova Scotia.  First, the EleventhCircuit rejected the bank’s attempt to distinguish Field on the ground that, unlike the CaymanIslands bank where Mr. Field was employed, the Bank of Nova Scotia was not the subject of thegrand jury investigation.  Second, the court rejected the bank’s claim that the subpoena fordocuments located in the Bahamas differed from the subpoena for testimony at issue in Field. Third – especially pertinent here – the Eleventh Circuit rejected the bank’s attempt todistinguish Field on the ground that the subpoena called for the production of documents locatedin the Bahamas, instead of in the United States:This argument is without merit for two reasons.  First, thedisclosure to the grand jury will occur in this country.  See UnitedStates v. Vetco, Inc., . . . .  Second, the affront to the Bahamasoccurs no matter where the information is originally located; the
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691 F.2d at 1390.28
Id. at 1391 (emphasis added).29
In re Grand Jury Proceedings: Union Bank of Switzerland v. United States, 946 F.2d30904 (Table) (11  Cir. 1991), cert. denied, 112 S.Ct. 1163 (1992).  UBS’s petition for writ ofthcertiorari, copy attached, is found at 1991 WL 11179001 (11/21/91). United States v. Bank of Nova Scotia, 740 F.2d 817 (11  Cir. 1984), cert. denied, 46931 thU.S. 1106 (1985) (Bank of Nova Scotia II).  In that case, the U.S. District Court for the SouthernDistrict of Florida entered an order directing the Bank of Nova Scotia to comply with a grand -22-

interest of the Bahamas in preserving the secrecy of these recordsis impinged by the fact of disclosure itself.28
Finally – also significant here – the bank argued that instead of issuing a subpoena, theUnited States should attempt to obtain the bank records by seeking a judicial assistance orderfrom the Supreme Court of the Bahamas.  The Eleventh Circuit rejected that argument in nouncertain terms:Applying for judicial assistance . . . is not a substantially equivalentmeans for obtaining production because of the cost in time andmoney, and the uncertain likelihood of success in obtaining theorder. . . . The judicial assistance procedure does not afford duedeference to the United States’ interests.  In essence, the Bankasks the court to require our government to ask the courts ofthe Bahamas to be allowed to do something lawful underUnited States law.  We conclude such a procedure to be contraryto the interests of our nation and outweigh the interests of theBahamas.  29
The Eleventh Circuit has applied Field and Bank of Nova Scotia I consistently in theinterim.  In 1991, the Eleventh Circuit applied the same analysis – and reached the same result –involving a subpoena issued by the United States Attorney in Miami to this respondent, UBS, forrecords located in Panama and Switzerland.   There, the U.S. District Court for the Southern30

District of Florida denied UBS’s motion to quash the subpoena, relying on the controllingEleventh Circuit authority.   When UBS refused to comply, the district court held UBS in31
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jury subpoena to produce records located in the Bahamas, the Cayman Islands, and Antigua.  TheEleventh Circuit upheld a contempt finding, when the bank refused to produce records located inthe Cayman Islands that the bank claimed were protected by bank secrecy laws. In its petition for certiorari in, In re Grand Jury Proceedings (Union Bank of Switzerland32v. United States), 1991 WL 11179001, UBS aptly set out the law in the Eleventh Circuit:  “In theEleventh Circuit, as confirmed in this case, proof that a grand jury subpoena cannot lawfully becomplied with is never a basis for quashing the subpoena or excusing compliance therewith.  TheEleventh Circuit will not recognize any foreign law that poses an obstacle to compliance with aU.S. grand jury subpoena.  The U.S. interest in enforcing the subpoena is deemed paramount as amatter of law – without regard to the facts of any particular case, such as the legitimate interestsof the foreign state, the plight of the uninvolved holder of information, the extent to which thegrand jury truly needs the subpoenaed information, or the availability of alternative, non-confrontational means by which the information might be collected without requiring a violationof foreign law.” p. 3 (emphasis in original). -23-

contempt of court, and imposed a contempt sanction of $10,000 for each day that the bankrecords of UBS (Panama) were not produced.  The Eleventh Circuit affirmed per curiam, and theSupreme Court denied certiorari.In support of its motion to quash the subpoena for records of its wholly-owned subsidiaryin Panama (UBS Panama), UBS argued that UBS Panama was not subject to the in personamjurisdiction of the U.S. courts.  UBS also argued that a factor weighing against enforcement wasthat neither UBS nor UBS (Panama) was a target of the grand jury investigation, nor was eitherbank alleged to have committed any crimes or engaged in any wrongdoing.  UBS insisted that tocomply with the subpoena would subject UBS and UBS (Panama) to criminal prosecution inSwitzerland and Panama, respectively, for violating the bank secrecy laws of those two nations. Of course here, UBS’s participation in illegal activities stands in sharp contrast to the situation in1991, when it argued unsuccessfully that it should not have to comply with a subpoena as a merestakeholder, and should not be held in contempt where it had not committed any wrongdoing.32
The controlling Fifth Circuit decision in Field, the two controlling Eleventh Circuitdecisions in Bank of Nova Scotia, and the unreported case involving UBS, make clear that the
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Moreover, as discussed below in Part III.C.3, courts have enforced summonses in civil33cases, despite the threat of criminal prosecution in the foreign jurisdiction.The Court should look to §442(1)(c) of the Restatement (Third) of Foreign Relations34Law of the United States, which is the current version, as a guide for its analysis of internationalcomity.  In 1984, the Eleventh Circuit applied the then-current Second Restatement, because theThird Restatement would not be published until 1987.  Bank of Nova Scotia II, 740 F.2d at 827. Not even the Seventh Circuit case cited at p. 22 of its brief applied UBS’s ersatz “7-part” test. The Court should reject UBS’s attempt to devise a “7-part” test by selecting its own elementsfrom the Second and Third Restatements. -24-

law in the Eleventh Circuit strikes the balance in the comity analysis strongly in favor of the lawsof the United States.  This is the case despite claims by witnesses under subpoena that to complywith demands for information here might subject them to prosecution in another country.   33
Accordingly, the case law strongly supports enforcing this summons.B. The Comity Analysis is also Consistent with §442 of the Restatement (Third) ofForeign Relations.As discussed above, well established case law favors enforcing this summons.  This lineof analysis is also consistent with the Restatement (Third) of Foreign Relations § 442(1)(c)(1987), which advises that courts “should take account” of the following factors:34

! The importance to the investigation or litigation of the documents or otherinformation requested;! The degree of specificity of the request;! Whether the information originated in the United States;! The availability of alternative means of securing the information; and! The extent to which noncompliance with the request would undermine importantinterests of the United States, or compliance with the request would undermineimportant interests of the state where the information is located.
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See, Restatement (Third) of Foreign Relations, § 442, Reporter’s Note 7.35 -25-

These factors, analyzed below, are drawn from many of the same controlling cases discussedabove.   Upon analysis, the balance weighs heavily in favor of the United States and, hence,35
compelling UBS to obey the summons.1. The Importance to the Investigation or the Litigation of the Documents orOther Information Requested.  This factor weighs heavily in favor of enforcement.  The InternalRevenue Service is investigating some 52,000 U.S. taxpayers who violated the laws of thiscountry, and used the secrecy that UBS promised them – explicitly and implicitly – to hide theiraccounts and, undoubtedly, their income from the IRS.  Our system of taxation, built andsustained on voluntary compliance, cannot long withstand a double standard of disclosure:  onefor the average wage-earner, whose income is reported to the IRS by his employer, and anotherfor the wealthy investor who can place his assets in a bank secrecy jurisdiction like Switzerland,and rely on Swiss banking secrecy to avoid disclosing his offshore accounts, and paying the taxeshe rightfully owes.It is telling, indeed, that except for a passing reference in a footnote at p. 22, UBS doesnot even mention this factor.  One might suppose that even UBS concedes how important it is toU.S. tax enforcement and compliance that the IRS have access to information about untoldthousands of U.S. taxpayers who – with UBS’s active assistance – have broken the law.  2. The Degree of Specificity of the Request.  Here the request is quitespecific.  The IRS seeks account information for all U.S. taxpayers who controlled UBS accountsduring the relevant time period, and who affirmatively chose not to have their accounts disclosed to the IRS.  As discussed above, this is not a “fishing expedition.”  Nor can UBS collaterallyattack the issuance of the John Doe summons.  In fact, this request is at least as specific as the
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722 F.2d 723 (11  Cir. 1984).  There the district court ordered Mr. Hayes, a tax shelter36 thpromoter, to comply with two John Doe summonses for documents located in Switzerland.  Thesummonses sought the “partnership records” of Panamanian partnerships, which Hayes hadestablished as part of the tax shelter scheme.  Id. at 724. -26-

John Doe summons that the district court enforced – and the Eleventh Circuit affirmed – inUnited States v. Hayes.  36
UBS and the amici confuse the specificity of the request with the amount of informationsought in the request.  True, the request seeks a lot of information.  But the request is also drawnspecifically to seek information only about U.S. taxpayer-lawbreakers.  That so many accountsfall into this category is more a testament to the breadth and depth of the UBS-aided evasion thanit is to any alleged lack of specificity.  This factor weighs in favor of enforcement.3. Whether the Information Originated in the United States.  Some of theinformation – coming from U.S. taxpayers – clearly originated in the United States.  Some isinformation that resulted from a request from or a solicitation to a taxpayer in the United States. After all, UBS sent its bankers into the United States to solicit and maintain U.S. business, andcollaborated with U.S. taxpayers in other ways to keep their UBS accounts hidden from the IRS. Although UBS did not discuss this in its brief, this factor favors enforcement.4. The Availability of Alternative Means of Securing the Information.  Here,the United States cannot obtain the information from non-compliant U.S. taxpayers, because itdoes not know their identities.  It sought the information from the Government of Switzerland,and was unsuccessful.  And now all parties involved – the United States, UBS, and theGovernment of Switzerland – agree that no more information will be provided under the treaty,unless the United States can provide the identity of the account holder.  The only way to obtain

Case 1:09-cv-20423-ASG     Document 83      Entered on FLSD Docket 06/30/2009     Page 33 of 55



See also, Vetco, 691 F.2d at 1290-1291.37
The Swiss have often justified their banking secrecy laws as protection for their38citizens’ privacy, and protection against religious or political persecution.  The records sought inthis case do not implicate any of those consideration.  In this case, however, the IRS simply seeksrecords that reflect illegal conduct by U.S. citizens and residents.  The court in Vetco reached the same conclusion.  691 F.2d at 1288, n. 7.39
In the Geneva Canton, for example, the prosecutor has discretion whether to bring a40charge at all for violating Art. 47.  Romy Dep., p. 88, line 20 - p. 89, line 2.  In the Canton ofZurich, judges can order release of information under Art. 47, by balancing the various interestsinvolved, while judges in the Canton of Geneva cannot.  Reply Declaration of Isabelle Romy,dated August 24, 2006, in Lasala v. UBS AG, Case No. 06 Civ. 1736 (LTS) (RLE) (S.D.N.Y.),¶7 (copy attached).  During her deposition in this case, Prof. Romy testified that she had provided -27-

information about these undeclared accounts is directly from UBS, which generated andmaintains it.37
5. The Extent to Which Noncompliance with the Request would UndermineImportant Interests of the United States, or Compliance with the Request would UndermineImportant Interests of the State Where the Information is Located.  The United States has a vitalnational interest in maintaining the integrity of its system of taxation.  When UBS routinely sentits private bankers into the United States, in secret, to make thousands of client contacts, UBS’sconduct threatened this vital American interest.  Switzerland’s interest in maintaining privacy, of which its banking secrecy laws are apart, is a long-standing one.   Nonetheless, the Swiss have rightly acknowledged that these laws38

should not shield U.S. taxpayers from who are attempting to avoid their tax obligations.In fact, notwithstanding the claim that Swiss banking secrecy is absolute, the record hereshows that it is anything but.   While it is true that Swiss laws generally protect the privacy of39
bank information, those laws apply differently in different parts of Switzerland, and do not actmechanically as an absolute bar to disclosure.   Those laws also contain exceptions.  One is the40

Case 1:09-cv-20423-ASG     Document 83      Entered on FLSD Docket 06/30/2009     Page 34 of 55



expert testimony on behalf of UBS in the Lasala case in the Southern District of New York. Romy Dep., pp. 29- 31.  In all cases, if the prosecutor does not believe he has enough evidence toprove the charge, he has the discretion not to bring the charge.  Romy Dep., p. 93, lines 7 - 22.  Art. 47, §5.  Romy Deposition, p. 60, lines 12 - 25; p. 61, lines 4 - 20.41
Romy Deposition, p. 22, lines 9 - 22.42
Romy Deposition, p. 89, line 23 - p. 90, line 8.43
United States v. Vetco, Inc., 691 F.2d 1281, 1289 (9  Cir. 1981).  Professor Romy has44 thnever read the decision in Vetco.  Romy Dep., p. 8, line 21 - p. 9, line 1.  -28-

exception in § 5 of Article 47 of the Banking Act for information provided to an “authority.”  41
Another is the power that FINMA, the Swiss banking authority, has to approve release underArticles 25 and 26 of the Banking Act.  42

An important defense for a person charged with violating banking secrecy is the“necessity defense” codified in Article 17 of the Swiss Penal Code.  In fact, during her depositionProfessor Romy testified that if prosecutors were to bring charges against the head of FINMA forviolating Article 47 in releasing information to the United States under the Deferred ProsecutionAgreement, that person could present a defense under Article 17 of the Swiss Penal Code.  43
In Vetco, the Ninth Circuit relied upon an affidavit from the Swiss Federal Attorney toconclude that the “necessity” defense could permit the release of Swiss-based business records inresponse to a court order enforcing an IRS summons:An affidavit from a representative of the Swiss Federal Attorney,states that where production is pursuant to an order of a UnitedStates Court enforcing an IRS summons there may be a defense toa charge of violating Article 273.  Article 34 [now Article 17] ofthe Swiss Penal Code provides a defense to criminal charges basedupon duress.  No case has been cited in which a person has beenprosecuted for complying with a court order enforcing an IRSsummons.44
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In ¶ 9 of his declaration, Ralph M. Levene described the information that UBS provided45in response to the summons.  In particular, UBS provided the IRS with client-specific accountinformation involving wire transfers to and from UBS accounts in the United States, where thebank was able to determine that the transfers were made from or to a UBS account in Switzerlandcontrolled by the same person that controlled the U.S.-based account.  According to UBS’sexpert in Swiss privacy law, Isabelle Romy, the use of Swiss-based records to verify the identityof the account holder would violate Article 47 of the Swiss Banking Act.  (Romy Dep. p. 46, line5 - p. 47, line 8).  Nonetheless, UBS provided this information.  From this, it is reasonable toconclude that UBS provided the information because the summons required it, and because it didnot face a significant threat of prosecution in Switzerland.  This further demonstrates the primacyof the U.S. interest in enforcing its tax laws against its own citizens and residents, over the Swissinterest in maintaining the privacy of account records for U.S. lawbreakers. Like the Ninth Circuit in 1981, Professor Romy in 2009 is not aware of any case in46which charges were filed under Art. 47 of the Swiss Banking Act or Articles 271 or 273 of theSwiss Penal Code, against someone who had disclosed information pursuant to the order of aforeign court.  Romy Dep., p. 6, line 19 - p. 7, line 19; p. 25, lines 10 - 18. -29-

In sum, Swiss banking secrecy is not an impenetrable wall.  It may authorize the releaseof bank records under the circumstances discussed above.  UBS’s production of records both inresponse to this summons, and under the DPA further illustrate exceptions to the Swiss laws onbank secrecy.  Accordingly, notwithstanding the general Swiss interest in banking secrecy, UBShas provided information to the IRS about U.S. holders of secret Swiss accounts.   Moreover in45
February 2009 FINMA, the Swiss banking authority, agreed that UBS should release to theUnited States additional, otherwise protected, account records located in Switzerland.  Thus,circumstances exist under which Swiss banking secrecy gives way to competing foreign interests,even under Swiss law.    For these reasons, it is uncertain that complying with an order enforcing this summons –under the circumstances present here – will subject UBS to the hardship of inconsistentenforcement of U.S. and Swiss laws.   Here, the consequences of not enforcing the John Doe46
summons, which will advance the strong U.S. interest in enforcing its tax laws against U.S.taxpayers, outweighs the broader general interest embodied in the Swiss bank secrecy laws.  
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In a very important sense, UBS’s argument about “comity” fails to give due respect to47the sovereignty of the United States.  The concept of “comity” embodies a mutual respect forcompeting interests of two sovereign nations.  UBS, however, has demonstrated an utter lack ofrespect for the laws of the very nation that provided it with thousands of customers, and millionsof dollars in profits.  What UBS refuses to acknowledge is that the “dilemma” it presents in itsopposition papers – either obey U.S. law or obey Swiss law – is not one in which it suddenly“found” itself.  UBS now faces a dilemma entirely of its own making.  On this point it isinstructive to compare UBS’s criminal conduct here with the position that UBS advocated beforethe Supreme Court in its Petition for Writ of Certiorari in, In re Grand Jury Proceedings (UnionBank of Switzerland v. United States), Case No. 91-836, 1991 WL 11179001, cert. denied, 112S.Ct. 1163 (1991). -30-

UBS and other banks doing business in the United States clearly face the broad range ofcontempt and other enforcement tools, when they refuse to comply with legitimate agencydemands and court orders to provide information.  It can be argued that that hardship is greaterwhen the foreign entity is not found within the United States, or has not had “minimum contacts”with the United States sufficient to provide a U.S. court with subject matter jurisdiction over theforeign entity.  Still a stronger case might be made when the foreign entity is not suspected ofwrongdoing.But that is not the case here.  Here, UBS knowingly broke U.S. law when it sent itsprivate bankers into this country to recruit and service U.S. customers.  It knowingly andintentionally helped U.S. taxpayers evade their reporting obligations when it sent them toadvisors whom UBS knew would (and intended them to) help its U.S. customers structure theiraccounts in a way to evade UBS’s obligations under the QI Agreement.  Any hardship that UBSmight face from refusing to comply with a court order here is a hardship that it brought uponitself – and a hardship the imposition of which would be justified under its own analysis in thepetition for certiorari that UBS filed in 1991.47
On balance, therefore, the vital national interest of the United States in fighting attemptsby U.S. taxpayers to avoid and evade their tax obligations outweighs the general Swiss interest in
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As an aside, the United States and Switzerland have recently successfully completed48negotiations for a new tax treaty, notwithstanding the pendency of this case.  See, June 19, 2009Press Release issued by Swiss Federal Department of Finance (copy attached). It is, to put it mildly, presumptuous for a foreign bank that has engaged in serious49criminal conduct in the United States to suggest what is in the best interests of the United States,when it comes to enforcing the very same tax laws that UBS helped U.S. taxpayers violate. -31-

maintaining the secrecy of its banking relationships – especially for those foreign lawbreakers. The analysis under the Third Restatement favors enforcement.C. The Arguments on Comity Raised by UBS and the Amici Lack Merit.UBS and the amici have raised three additional arguments against enforcing thissummons, framed as elements of a comity analysis.  All three arguments lack merit.1. Enforcing this Summons Does Not Implicate Foreign Policy Decisions Reflectedin the U.S.-Swiss Tax Treaty.   UBS (at p. 41) and the amici bankers argue that U.S. national48
interests would be best served by denying enforcement, because the tax treaty itself embodieshow the executive branch decided it was appropriate to conduct foreign relations in this field.  49
This argument is a red herring because, as discussed below in Part IV, the tax treaty is not theexclusive mechanism for the IRS to obtain information from a U.S.-located business, in order toenforce the tax laws of the United States.  2. U.S. Banking Privacy Interests Do Not Weigh Against Enforcement.  UBS argues(at pp. 42-43) that both the Right to Financial Privacy Act (RFPA), and the Fourth Amendmentto the Constitution embody a strong U.S. interest in protecting financial privacy.  What UBSneglects to mention, however, is that the Supreme Court has long held that someone whocontrols a bank account has no reasonable expectation of privacy in their financial records heldby a bank or other financial institution, or in transactions (such as holding signature authority
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United States v. Miller, 425 U.S. 435 (1976); California Bankers Assn. v. Schultz, 41650U.S. 21 (1974); United States v. Payner, 447 U.S. 727 (1980).  12 U.S.C. §3413(c).  “Nothing in this chapter [RFPA] prohibits the disclosure of51financial records in accordance with procedures authorized by Title 26.” Pasquantino v. United States, 544 U.S. 349, 361 (2005).  52 -32-

over a foreign financial account) that are required to be reported to the government.   As for the50
other argument, UBS fails to mention that RFPA contains an express exemption for proceduresunder the Internal Revenue Code, like this one.    51

3. The “Revenue Rule” Does Not Apply Here.  Finally, UBS argues (at p. 33) thatU.S. recognition of the “revenue rule” shows that the United States would not use its executiveand judicial resources reciprocally for another country if the tables were turned.  The SupremeCourt has described the rule in this way:  “[A]t its core, [the revenue rule] prohibited thecollection of tax obligations of foreign nations. . . [and] is often stated as prohibiting thecollection of foreign tax claims.”   In other words, the United States will not use its resources to52
collect taxes owed to another country.  Here, the United States merely seeks to use its summonspower to obtain the identities of U.S. taxpayers who have broken the law.  We do not seek to useUBS or the Government of Switzerland to collect taxes that may be due from those unknownU.S. taxpayers.  Accordingly, the common law “revenue rule” has nothing to do with this case.  Applying the comity factors – and controlling law – to the facts in this case leads to theinescapable conclusion that the Court should enforce this summons.  Not only does the lawsupport enforcement, so does the conduct of UBS.  Indeed, the Eleventh Circuit affirmed UBS’sobligation to produce foreign-based records in 1991 – when UBS was not suspected ofwrongdoing, UBS acted as a mere stakeholder, and UBS’s Panamanian subsidiary was not evenfound in this country.  A fortiori this Court should compel UBS to produce the documents here,
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“It would be a travesty of justice to permit a foreign company to invade American53markets, violate American laws . . ., withdraw profits and resist accountability for itself and itsprincipals for the illegality by claiming their anonymity under foreign law.”  SEC v. Banca DellaSvizzera Italiana, 92 F.R.D. 111, 119 (S.D.N.Y. 1981) (Pollack, J.)UBS Brief, p. 1.54
In re the Matter of Tax Liabilities; John Does (Bank of America), 1991 U.S. Dist. Lexis559704 (N.D. Cal. 1991), vacated by, 92 TNI 26-24 (N.D. Cal. 1992).  -33-

where UBS has admitted that it committed serious crimes in this country, and sent its employeesinto the United States, in secret and under false pretenses, to help tens of thousands of Americantaxpayers evade hundreds of millions of dollars in U.S. income taxes.   Accordingly, the Court53
should order UBS AG to provide the IRS with the information about the untold number ofAmericans who broke the law – often with UBS’s help – by failing to disclose their UBSaccounts, and failed to pay the income taxes due on earnings in those secret UBS accounts. In fact, the law in this circuit – and around the country – so strongly favors enforcementthat UBS has resorted to a clever rhetorical trick to advance its position.  On the first page of itsbrief, UBS suggests that the relief sought here is unprecedented, and contrary to authority.  Tosupport that dubious argument, it claims that in the only other similar case, the court “rejected theeffort” by the IRS to obtain “bank records” located in a foreign country through use of a JohnDoe summons.   The argument is too clever by half.54

In the case UBS cites, an unreported district court case from California, the court refusedto enforce in its entirety a John Doe summons seeking foreign-based bank records.   That case55
not only lacks precedential value in any court, it also does not stand for the proposition asserted:i.e., that the court “rejected” the summons.  In fact, the court in Bank of America directed thesummoned party to continue to apply all good faith efforts to pursue the summoned documents,
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United States v. Hayes, 722 F.2d 723 (11  Cir. 1984).  Indeed, this controlling case56 thbelies UBS’s claim on p. 1 of its brief that, “no IRS ‘John Doe’ summons . . . has ever beenenforced where compliance would . . . require the violation of foreign criminal law.”  If thetestimony that UBS has offered from Isabelle Romy is accurate, compliance with the John Doesummons in Hayes, would have violated Articles 271 and 273 of the Swiss Penal Code.  And yetthe summons was enforced. -34-

and to make regular progress reports to the court.  This hardly constitutes “rejection” of thesummons.  Perhaps more importantly, however, the record in that case makes clear that Bank ofAmerica did comply in substantial part with the summons – this can be gleaned by comparing thescope of the foreign-based records that the court initially ordered produced in 1991 with thelimited universe of 682 wire transfers that were still at issue in 1992.   In short, nothing in theunreported Bank of America decision suggests that the court ruled in any way, shape or form thatthe IRS could not use its John Doe summons power to obtain bank records located in a foreigncountry.  More significantly, however, is the rhetorical twist in which UBS limited its remark toinclude the use of a John Doe summons to obtain “bank records” located in a foreign country. This is telling.  Because had UBS not limited its comment to “bank records,” it would have hadto discuss an Eleventh Circuit case that affirmed the right of the IRS to use its John Doesummons power to obtain records located in Switzerland, and to impose contempt sanctions on aU.S.-located party who did not take sufficient steps to obtain the records that the court orderedhim to produce.   56
There, the IRS issued a John Doe summons to John E. Hayes, a tax shelter promoter. Among other things, the summons demanded that he produce copies of partnership agreementswith his tax shelter clients.  The documents were located in Switzerland.  Hayes made only
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Id., at 726. (emphasis added)57 -35-

minimal efforts to obtain the records from the managing partner in Switzerland, even thoughHayes had considerable power over the managing partner (including the power to replace him).  The district court declined to hold Hayes in contempt for failing to produce the Swiss-based documents.  But the court of appeals reversed, holding that in order to avoid contempt, aparty ordered to produce foreign-based records must do more than just “make some effort” toobtain them.  Of particular significance here is the Eleventh Circuit’s reliance on an apt sectionof its opinion in Bank of Nova Scotia I noting that, “This court upheld the district court’scontempt order, concluding that the inevitability of conflict between laws of differentcountries did not excuse one who chooses transnational commercial operation fromcompliance with United States law.”57
At the beginning of this section, we noted that this is not a case of first impression, eitherin the context of IRS summons enforcement, or in this circuit.  The discussion above establisheshow the courts in the Eleventh Circuit and elsewhere have applied well-established principles ofdomestic law and international comity to situations similar, if not nearly identical, to this one. As discussed above, the law favors enforcement even when the summoned party has donenothing wrong, or has had only minimal contact with the United States.  Here, where UBS hascommitted serious crimes on U.S. soil, and actively helped tens of thousands of Americans evadetheir obligations under U.S. tax laws, the case for enforcement is even more compelling. Accordingly, the Court should enforce the summons.
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And even longer, if the Department of Justice had not discovered it. 58 -36-

IV.THE TREATY DOES NOT PREEMPT THE TOOLS THAT CONGRESS GAVE THEIRS TO OBTAIN INFORMATION FROM BUSINESSES IN THE UNITED STATESFor its principal legal objection to the summons, UBS – joined by the amici – argues thatthe IRS may not use its summons power to obtain UBS information located in Switzerland –even if UBS is found in the United States and is properly before the Court – if the informationmay be requested under the U.S.-Swiss tax treaty (the DTT).  From this argument follows thecorollary that, if the IRS cannot obtain the information under the treaty, it cannot obtain theinformation at all.  UBS argues that the United States and Switzerland would have had noconceivable reason to negotiate ways to exchange information located in the other country, “ifthe IRS had retained in its back pocket the unilateral right to serve a summons on a Swiss bank,”or if Switzerland did not believe “that the inroads on Swiss sovereignty would be the only onesSwitzerland would be expected to permit.” (pp. 29-32)  This argument lacks merit on the factsand the law.In light of its admitted illegal conduct within the United States, UBS’s argument defiesall notions of common sense and fair play.  In essence, UBS argues that it may come into theUnited States, violate the laws of the United States with impunity for seven years,  and help58
thousands of its U.S. customers violate the laws of the United States – evading hundreds ofmillions of dollars in U.S. income taxes in the process.  And as long as it maintains the records ofits wrongdoing – and the identities of its lawbreaking U.S. customers – in Switzerland, UBSargues that the IRS is powerless to obtain those records.  This proposition not only defies the law,it defies logic and common sense as well.  
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Société Nationale Industrielle Aérospatiale v. U.S. District Court, 482 U.S. 522 (1987).59 -37-

As noted above, Congress gave the IRS very broad authority to obtain informationthrough its summons power.  The treaty at issue here does not abrogate that power, eitherexplicitly or implicitly.  Accordingly, no court has ever ruled that the IRS may not use itssummons power to obtain information that it might be able to request under this treaty, or anyother similar tax treaty.  Nor should this Court.It is well settled that a treaty can only preempt inconsistent U.S. legislation if the treaty isclearly inconsistent with that legislation and, in entering the treaty, the United States clearlyintended the treaty to preempt the legislation.  The Supreme Court articulated this principle in1987.  There the Supreme Court ruled that the Hague Convention on the Taking of EvidenceAbroad in Civil or Commercial Matters (the “Hague Evidence Convention”), does not preempt aU.S. litigant’s right to use all the discovery tools in the Federal Rules of Civil Procedure, toobtain evidence from a foreign party in litigation that is properly before the U.S. courts.   This59
includes using requests for production of documents located in France, documents that mightalso be obtained under the Hague Evidence Convention.In that case, the defendants (two French companies) and the Government of France urgedthe Supreme Court to adopt a rule requiring the plaintiff to use the Hague Evidence Conventionto obtain documents from the defendants that were located in France (even though bothdefendants were properly before the court in Iowa).  In the alternative, they argued, the plaintiffshould be required to use the Hague Evidence Convention as a “first resort,” before seekingdocuments under the Federal Rules of Civil Procedure. The Supreme Court rejected both arguments.  Quoting a Fifth Circuit case, the Court firstobserved, “While it is conceivable that the United States could enter into a treaty giving other
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Id. at 539-540, quoting, In re Anschuetz & Co., GmbH, 754 F.2d 602, 612 (5  Cir.60 th1985). Mr. West’s opinion comes at a high price.  According to UBS’s Rule 26 disclosures,61Mr. West’s retention agreement provides for his firm Steptoe & Johnson LLP to be compensatedfor his time at a rate of $1,050/hour.  Others in the firm assisting him will receive their usualrates of compensation.  Moreover, UBS has guaranteed Mr. West’s firm a minimum fee of$375,000, through July 2009, whether or not his testimony is actually used in this case. -38-

signatories control over litigation instituted and pursued in American courts, a treaty intended tobring about such a curtailment of the rights given to all litigants by the federal rules would surelystate its intention clearly and precisely identify crucial terms.”  Then the Court examined thelanguage of the Hague Evidence Convention.  It concluded that “[t]he Hague Convention . . .contains no such plain statement of a pre-emptive intent.”  Accordingly, the Court ruled that theplaintiff could use the Federal Rules of Civil Procedure to obtain information from thedefendants in France.   The Court also rejected the second argument – one that would require a60
litigant to make “first use” of the Hague Evidence Convention – holding that such a blanket rulewould be “unwise” and inconsistent with the “overriding interest” of our courts in Fed.R.Civ.P.1, “to secure the just, speedy, and inexpensive determination of every action and proceeding.”Here UBS, the Government of Switzerland, and the amici bankers argue that the DTTpreempts the IRS’s summons power.  But they point to no language in the treaty that does so,either expressly or by implication.  In fact, their argument on preemption is supported solely bythe Declaration of Philip R. West, who simply provides his “expert” opinion about the reasonsone might conclude that the IRS agreed to forgo its summons power as part of the treatynegotiations.   He points to no language in the Treaty itself that supports the notion that the IRS61
agreed in the Treaty to give up the power that Congress provided it in § 7602 to obtaininformation through a summons.  Mr. West’s opinion cannot substitute for the language of the
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treaty itself.  And his recitation of the treaty negotiation process is simply one man’s view, anirrelevant view at that.    In fact, it is noteworthy that the only part of the Treaty that UBS cites in its brief (p. 6) isArticle 26.3, which provides:In no case shall the provisions of this Article be construed so as toimpose upon either of the Contracting States any obligation tocarry out administrative measures at variance with the regulationsand practice of either Contracting State, or which would becontrary to its sovereignty, security, or public policy or to supplyparticular which are not procurable under its own legislation or thatof the state making application.Oddly, however, this language does not support a claim of preemption at all.  It merely says thatone party to the treaty will not ask the other party to the treaty to do anything that would violatethe other party’s sovereignty, security, public policy, or laws.  This case, of course, does notinvolve a treaty request to the government of Switzerland.  Instead, it involves an attempt tocompel a bank with offices and employees in the United States to comply with a summonsseeking documents about U.S. taxpayers.  Accordingly, Article 26.3 of the DTT does not applyhere, nor is it an avenue for the IRS to obtain the information it seeks from UBS, a Swisscorporation doing business in the United States.This is not the first case in which a summoned party has sought to limit the IRS’sauthority to obtain foreign-based records to those documents obtainable under a tax treaty – oreven the first case in which the summoned party has sought to invoke the U.S. -Swiss tax treaty. In the other reported cases, the courts ruled that the tax treaty did not limit the IRS’s summonspower.  In Vetco, the Ninth Circuit rejected the argument that the U.S.-Swiss tax treatypreempted the IRS’s power to summons documents from a party located in the United States:“There is nothing in the treaty barring the use of summonses by the IRS to gather information.
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691 F.2d at 1286.62
691 F.2d at 1388-1390. 63
SEC v. Banca Della Svizzera Italiana, 92 F.R.D. 111 (S.D.N.Y. 1981).  See also, United64States v. Toyota Motor Corp., 569 F.Supp. 1158 (C.D. Cal. 1983), also ordering the productionof Japanese-based records, notwithstanding the existence of a mutual exchange agreement.In ¶ 3 of the DPA, UBS agreed to pay the United States $400 million for failing to make65backup withholding required by the QI Agreement, and other violations of the QI Agreement.   -40-

The treaty does not state that its procedures for the exchange of information are intended to beexclusive.”   In Bank of Nova Scotia I, the Eleventh Circuit cited Vetco with approval 5 times,62 63
and cited with approval a New York district court decision in which the court ordered a Swissbank to comply with a discovery order for information located in Switzerland, notwithstandingthe existence of a mutual exchange agreement between Switzerland and the United States.  64

On these facts, and on the well-established law, the Court should reject the argument thatthe U.S.-Swiss tax treaty preempts the right that Congress gave the IRS to use a summons toobtain information from a party found within the United States.  V.THE QI AGREEMENT DOES NOT TRUMP THE IRS’S SUMMONS POWERIt is difficult to understand what argument UBS is making about the QI Agreement.  Onthe one hand, at p. 37 UBS argues that the QI Agreement with the Service, “would be violated bycompliance with the summons.”  And yet two pages later it says, “UBS is not contending that theQIA represents a contractual bar to enforcement of the Summons.”  In either event, given itswillful and systematic violations of the QI Agreement, UBS is really not in a position to arguethat the QI Agreement should bar – or even limit – enforcement of this summons.65
It its brief, UBS cites a number of provisions of the QI Agreement.  But UBS fails toexplain how any of those provisions can be read to preclude the IRS from learning the identities
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of U.S. taxpayer/customers of UBS who chose to conceal their ownership of UBS Swissaccounts from the IRS.  From the Laurence Declaration/Report of AlixPartners, one mightconclude that UBS is arguing that the IRS is only entitled to summons information about theallegedly small percentage of its U.S. customers who employed offshore sham entities tocircumvent the QI Agreement.  But this would ignore UBS’s regular and active servicing of otherU.S. customers who maintained undisclosed UBS accounts in Switzerland during the periodcovered by the summons.  In light of its long history of willfully violating U.S. laws, any attemptby UBS to limit the IRS’s access to only those customers for which UBS has acknowledgedcriminal conduct would be tantamount to the convicted bank robber arguing that he should begiven credit for all the times he walked into a bank and didn’t rob it.  The argument just makesno sense.  In short, UBS’s systematic and willful violations of the QI Agreement provide it with nobasis to argue against enforcing the summons in its entirety.VI.THE REMAINING ARGUMENTS LACK MERITA. The Controlling Case Law Supporting Enforcement Is Not Distinguishable.UBS has used some verbal gymnastics to make it appear that the law is not really the law. It attempts to distinguish persuasive authority and controlling Eleventh Circuit precedent, andother cases that support the petition, on dubious grounds.  We address the most convolutedarguments in this section.  First, UBS attempts to distinguish Vetco (p. 30, n. 14) – cited frequently with approval bythe Eleventh Circuit in Bank of Nova Scotia – on the ground that it was decided under the 1951U.S.-Swiss DTT (while this case involves the 1996 Treaty).  The difficulty with that argument is
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Treasury Department Technical Explanation (Oct. 7, 1997), p. 88 (copy attached). 66Nothing in that language suggests that this increased information caused the United States to giveup its otherwise broad power under § 7602 to obtain information by summons from businessesand individuals found within the United States. -42-

that the tax information exchange provisions in Article 26.1 and 26.3 quoted in Vetco (at 1285-1286), do not differ materially from the tax information exchange provisions in Article 26 of the1996 Treaty.  Moreover, the part of the 1996 Treaty that UBS claims represented a “substantialincrease in the type of information available under the DTT,” did not expand the universe ofinformation coming from Switzerland to the United States.  Instead, the “substantial increase ininformation” to be exchanged under the 1996 Treaty was in the form of the information comingfrom Switzerland to the United States:The provision of authenticated copies of unedited originalrecords or documents in admissible form represents a substantialincrease in the type of information available under theConvention.  Because paragraph 1 of Article XVI of the priorConvention did not specifically refer to the form in whichinformation could be exchanged, a Swiss Supreme Court decisionlimited the form of the information that the Swiss competentauthorities could supply to the United States to reports andsummaries of information.  66
In other words, the information exchange provisions that the Ninth Circuit said did not preemptthe IRS in Vetco, are virtually identical to the provisions that UBS now argues should preemptthe IRS here.  The Court should reject this transparent attempt to circumvent Vetco and Bank ofNova Scotia.Next, UBS argues that the Court should distinguish Vetco because that case involved“strong indications of tax and securities fraud.”  Here, there are not only “strong indications offraud,” UBS has already admitted participating in a massive scheme to defraud the United states,
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In re Marc Rich & Co., A.G., 736 F.2d 864 (2d Cir. 1984) (describing involvement of67Swiss government).  A detailed discussion of the facts and law in that case is found In the Matterof a Grand Jury Subpoena Directed to Marc Rich & Co., A.G., 707 F.2d 663 (2d Cir. 1983).   Ofnote is UBS’s misleading reference to another case involving a different grand jury subpoenaissued to Marc Rich.  In its brief (p. 44, n. 24), UBS suggests that the Marc Rich cases involvedonly assertions of the attorney-client privilege, and not Swiss banking secrecy.   The case cited inthat footnote, Marc Rich II, 731 F.2d 1032 (2d Cir. 1984) did involve the attorney-clientprivilege, in response to a subpoena issued to Mr. Rich’s U.S. attorneys.  But UBS neglected tomention that the other two Marc Rich cases cited in this footnote involved disputes overproduction of documents located in Switzerland, which both the taxpayer and the Swissgovernment sought to block in reliance on Swiss banking secrecy.  The Second Circuit orderedproduction notwithstanding those objections, and an order entered by a Swiss court.The Eleventh Circuit Court of Appeals has also enforced a grand jury subpoena for68foreign-based records over the objections of foreign governments.  Bank of Nova Scotia II, supra. (subpoenas enforced over objections of amici United Kingdom and Cayman Islands).   -43-

and to help its U.S. customers do the same.  As the fraud here is not just “indicated,” it isadmitted, the ruling in Vetco supports enforcing this summons.Next, UBS notes that the Swiss government did not object to enforcing the summons inVetco, while the Swiss government has objected to enforcing this summons.  In at least one othercase, the Swiss government attempted unsuccessfully to block a U.S. court from ordering theproduction of records located in Switzerland.  In that case the Swiss government raisedobjections as an amicus to enforcement of a grand jury subpoena.   That the Swiss government67
objects to UBS producing documents evidencing evasion of U.S. reporting requirements and taxevasion does not weigh against enforcing the summons.   68

Finally, UBS claims that in Vetco, there was “an absence of clear record evidence that[Swiss] Penal Code Articles 271 and 273 would be violated by . . . compliance with thesummons.”  What UBS neglects to mention, however, is that the district court in Vetco, spent“many months . . . going into this question of Swiss law, and this threat of penal sanctions. . . .[only to conclude] that the threat of criminal sanctions by Switzerland is not as real as it was
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initially suggested to me to be.”   As noted above, the Swiss Banking regulator FINMA released69
records in reliance on exceptions to the secrecy laws.  Professor Romy has offered other possibleexceptions.  And neither UBS nor the amici have cited even one instance where someone hasbeen prosecuted or convicted for violating Swiss law by producing information as required by theorder of a foreign court.  This threat does not override the strong interest that the United Stateshas in making sure that foreign banks do not come into this country illegally and help its citizensand residents violate the tax laws.  B. “Good Faith”UBS takes great pains – in both its brief and its affidavits – to show the lengths to whichit supposedly has gone to comply with this summons.  It then argues that the Court should takenote of its “good faith” and relieve it from having to comply in full with the summons.  Thisclaimed “good faith” permeates its arguments about the DTT, the QI Agreement, andinternational comity.  But the notion that UBS has always acted in “good faith” to comply withU.S. law – and to help its customers comply with their obligations under U.S. law – bears all thehallmarks of an eleventh-hour confession, made in the hopes the sinner will be absolved from thefull consequences of his wrongdoing.  After all:1. UBS did not act in good faith when it trained its private bankers in the elements ofspycraft, and illegally sent them into the United States for seven years to troll for (and service)thousands of U.S. customers.  2. UBS did not act in good faith when it told its private bankers to promiseconfidentiality and, in a unique moment of candor, drafted account agreements that actually
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articulated what its bankers had promised: that its U.S. customers wished to avoid complyingwith U.S. law, and to avoid detection by the IRS.  3. UBS did not act in good faith when it implemented the QI Agreement.  It couldhave required all its U.S. customers to divest their accounts of U.S. securities, or report theiraccounts and earnings to the IRS.  But the lure of the dollar was too strong.  Instead of acting ingood faith, UBS steered its wealthiest U.S. customers to hand-picked private law firms, whichUBS knew had devised ways to allow the U.S. customers to keep trading U.S. securities in theirsecret UBS accounts, and hide their identities from the IRS.  This calculated, systematic violationof the QI Agreement demonstrated the opposite of good faith. Long before the Tax Division of the Department of Justice learned of UBS’s illegalconduct and contacted UBS, UBS could have demonstrated good faith by shutting down itsillegal cross-border business.  But the business was too profitable, the likelihood of discoverywas too remote, and the consequences of disclosure were too dire for UBS to do the right thingand exit its illegal U.S. business.  So UBS passed up a chance to show good faith, and keptbreaking the law instead. It took contact from the Department of Justice before UBS would admit its crimes, andpay a hefty penalty.  It took contact from the Department of Justice before UBS would shut downits illegal cross-border business, and inform its clients that they must obey the laws of the countrywhose protections they claim as a matter of right, but whose obligations they refuse to accept. And so when UBS talks about its “good faith,” it is referring not to the good faith of the personwho has come forward to do the right thing, because it is the right thing.  This is the “good faith”of a giant multi-national bank that helped thousands of its U.S. customers break the law, and thengot caught.  It is time for UBS to face the rest of the consequences that it has brought upon itself. 
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This means that UBS must disclose the identity of every U.S. taxpayer with an undisclosed UBSaccount, so that every U.S. customer with an undisclosed account will get right with theirgovernment.  In the real world, good faith demands full, not partial, compliance with our obligations. In the real world, compliance comes before one is caught.  If UBS will not fully comply, then theCourt should order it to do so.  CONCLUSIONContrary to UBS’s claims, enforcing this summons would not constitute an abuse of theCourt’s process.  This case falls squarely within settled U.S. law on obtaining informationlocated abroad and – contrary to UBS’s assertions – does not present a matter of first impressionor a novel concept of law.  The United States has a strong national interest in making sure that allU.S. taxpayers comply with the tax laws, including disclosing their offshore accounts, and payingall the taxes they owe.  Although Swiss interests in bank secrecy may also be important, theCourt must consider those interests in the context of UBS’s conduct, where for at least 7 yearsthe bank actively helped tens of thousands of Americans break U.S. laws, and evade hundreds ofmillions of dollars in U.S. taxes. 
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Tens of millions of Americans report their income, obey the law, and pay their taxes,because it is the law and following the law is the obligation we take on as citizens and residents. The summons in this case will help the IRS ensure that those U.S. taxpayers whom UBS assistedto avoid their U.S. tax obligations will also obey the law.  The United States has proven its casefor enforcement.  The Court should order UBS to comply in full.  Dated:  June 30, 2009 Respectfully submitted,/s/ Stuart D. Gibson                                          STUART D. GIBSONSenior Litigation Counsel, Tax DivisionRICHARD D. EULISSTrial Attorney, Tax DivisionU.S. Department of JusticeP.O. Box 403, Ben Franklin StationWashington, D.C.  20044Telephone: (202) 307-6586 (Gibson)(202) 514-5915 (Euliss)Facsimile:   (202) 307-2504E-mail: Stuart.D.Gibson@usdoj.gov Richard.D.Euliss@usdoj.gov                  Counsel for the United States
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