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October 1, 2009 
  
The Honorable Eric H. Holder, Jr. 
Attorney General 
United States Department of Justice 
Washington, D.C.  20530 
 
 Re:  U.S. Commission on Civil Rights Review and Report on the Implications of   
  Enforcement Actions in United States v. New Black Panther Party for Self-Defense,  
  Civ. No. 09-0065 SD (E.D. Pa.) (NBPP case) 
 
BY EMAIL 
 
Dear Attorney General Holder: 
 
 Yesterday, United States Commission on Civil Rights (“Commission”) Chairman Gerald A. 
Reynolds sent a letter to you regarding the above-referenced case.  We, the undersigned, serve as 
Commissioners on the United States Commission on Civil Rights.  We write this letter to you in our 
individual capacities so that we may provide you with a more complete understanding of our position 
on the Commission's actions regarding the New Black Panther Party case (“NBPP case”). 
 
 In his September 30, 2009 letter, Chairman Reynolds asked for your assistance in ensuring the 
Justice Department's (“Department”) compliance with the Commission's requests for information.  The 
letter further requested identification of Department staffers who will serve as contact points and 
substantive coordinators for the Commission's requests for information both now and in the future.  
Chairman Reynolds’ letter provided a brief overview of the history and time line of the Commission's 
inquiries to the Department regarding the NBPP case.  The Chairman correctly asserted that at its 
business meeting on August 7, 2009, the Commission voted 6-0, with two abstentions, to expand its 
investigation with an additional letter to the Department.  Chairman Reynolds was also correct when he 
stated that a majority of the Commission voted at its September 11, 2009 business meeting to make its 
review of the implications of the NBPP case the subject of an annual enforcement report despite the 
pending inquiry by the Department of Justice's own Office of Professional Responsibility.   
 
 We, the only Democratic members of the Commission, abstained at the August 7, 2009 meeting 
for two reasons.  First, we found that the July, 2009 Department response from Portia L. Roberson 
addressed the Commission's primary concern, which is that this case was somehow handled more 
lightly than other cases of voter intimidation.  In particular, we found relevant the Department's 
response that, “For a variety of reasons, including the limited remedies available under Section 11(b), 
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the Department has filed only three cases under this provision in the three decades for which we have 
reliable records on the subject.”  Contrary to the continuing allegations of our colleagues, based on the 
facts, it appears that the NBPP case was taken more seriously by the Department than most other cases 
of voter intimidation.  Second, we abstained out of concern about the partisan tone in some of our 
colleague's arguments.  We believe this is a matter which must be handled with the strictest impartiality. 
 
 We oppose the September 11, 2009 decisions by the Commission majority to expand its inquiry 
into the handling of the NBPP case, and to claim that its NBPP inquiry meets the agency's statutory 
duty to produce and annual report that “monitors Federal civil rights enforcement efforts in the United 
States.”  At the September 11, 2009 meeting, Commissioner Yaki spoke out strongly against the 
agency’s proposed elevation of the issue.  Specifically, Commissioner Yaki stated his belief that the 
Commission should follow the lead of Congress and of the Department by allowing the Department's 
Office of Professional Responsibility (OPR) to complete its independent inquiry before determining 
whether the matter warranted the agency’s further attention.  Commissioner Yaki also objected to the 
highly irregular establishment of a Commissioner subcommittee to directly control the Commission's 
inquiry into the NBPP case, rather than allowing the agency's career staff to conduct the investigation.  
Unfortunately, Chairman Reynolds did not allow Commissioner Yaki sufficient or appropriate time to 
express his complete views.  Republican Vice-Chair Thernstrom left the September 11, 2009 meeting 
after noting the Commission's lack of collegiality.  The final 5-0-0 vote to expand the Commission's 
inquiry into the NBPP case took place when we and Vice-Chair Thernstrom were out of the meeting 
room and a new, bare quorum was established by the other Commission members. 
 
 We regret the highly irregular and ideological manner in which our colleagues are proceeding 
regarding the NBPP case, and we do not believe that the Commission's work on this matter can be 
considered unbiased or credible as it is now proceeding.  We will not serve on the newly-formed 
Commissioner subcommittee that has assumed control of this matter instead of career Commission 
staff. 
 
 We understand that Commissioner Gaziano, who proposed this expanded investigation and 
nominated himself to the Commissioner subcommittee that guides the investigation, has a very 
different perspective, and that some in the public discourse have stated similar concerns.  For example, 
Mr. Hans von Spakovsky, a former Justice Department lawyer who previously served as a consultant to 
Commissioner Gaziano at the Commission and now works with him at the Heritage Foundation, has 
been an outspoken critic of the Department's handling of the NBPP case.  In a September 14, 2009 
editorial in the National Review Online, Mr. von Spakovsky wrote that the Department's Office of 
Professional Responsibility review should not be trusted because he believes many of the OPR career 
staff to be “liberal and partisan” who have engaged in “deliberate misrepresentations of both facts and 
the law” in a recent report on illegal political hiring actions by the Department (during the time of Mr. 
von Spakovsky's service).  However, we strongly disagree with the view of Mr. von Spakovsky, 
apparently shared by Commissioner Gaziano and our colleagues, that the facts on the handling of the 
NBPP case currently indicate impropriety or that the Office of Professional Responsibility's current 
inquiry should be assumed to be biased. 
 
 While it is important for the Commission to be a watchdog on the civil rights enforcement 
efforts of the federal government – a function that the Commission has abandoned in recent years by 
ceasing to regularly monitor federal agencies enforcement efforts and by its silence regarding 
discoveries of the Civil Rights Division’s illegal politicization of hiring – it is critical that the agency 
act in a careful, impartial, and objective manner.  The actions of the Commission majority indicate a 
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different approach, however.  To our knowledge the decision by five of the Commission's Republican-
appointed members to assume direct and ongoing control of this investigation from the Commission's 
career staff is an unprecedented break with past agency practice and procedures. The open-ended 
authorization of a Commissioner subcommittee (that is not bipartisan) that will dictate the terms of an 
investigation involving issuance of subpoenas appears to be nothing less than the self-appointment to 
the role of “special prosecutors” unbounded by normal agency rules of procedure.  The Commission 
majority has been unwilling to allow the Office of Professional Responsibility to first conduct its 
internal review, jumping ahead of an established practice of administrative review.  To our knowledge, 
the Commission has never before sought to substitute for its annual report that broadly “monitors 
Federal civil rights enforcement efforts in the United States” a review of a single, discrete, closed case.  
In sum, these actions indicate to us that it is our colleagues on the Commission, not the Justice 
Department, that is acting in a improperly partisan manner.   
 
 If our colleagues were truly interested in whether our federal government is adequately tackling 
allegations of voter intimidation, we would support a serious, comprehensive review of how all such 
complaints have been handled by the Department over the past decade.  However, our colleagues 
apparently want to avoid a detailed review of the Department’s work on this issue during the previous 
administration, or the bigger question of whether the tools available to stop voter intimidation – 
including laws addressing “voter suppression” tactics and enforcement funding – are adequate and 
well-used.  Why is it that, as reported by Portia Roberson in her July 2009 letter, “in the 44 years since 
Congress passed the Voting Rights Act, fewer than 10 reported cases have ever been brought by any 
party prior to the [NBPP] case in question?”  These bigger questions would merit investigation by the 
Commission for its annual report on civil rights enforcement and would provide useful information for 
Congress and the Executive branch as they look to improve policy on voter intimidation. 
 
 We commend you, Attorney General Holder, for directing the Office of Professional 
Responsibility to inquire whether the NBPP case merits further review, and we look forward to seeing 
the results.  We hope that the broader issue of stopping voter intimidation will be a top priority for the 
Department, and that progress can be made to expand federal legislation punishing actions that prevent 
citizens from exercising their fundamental right to vote.  Unfortunately, the manner in which the 
Commission majority is proceeding to investigate the NBPP case is deeply troubling, and do not have 
our support.  It undermines the credibility and objectivity of the Commission as an institution, and 
leaves more important questions about how our federal government is addressing voter intimidation 
unanswered.   
 
Please do not hesitate to contact us to discuss these matters further. 
 
Sincerely, 

   
    
Michael Yaki,      Arlan Melendez, 
Commissioner      Commissioner  
 
C:   U.S. Commission on Civil Rights Commissioners, Special Assistants, and Staff Director 


