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L etter from the Editor

We are pleased to present the cumulative index to the United States Attorneys Bulletin. We hope that
you will find the index useful in locating articles on legal issues of interest to you. A specia thanks goes to
Managing Editor Jennifer Bolen for putting the cumulative index together.

This issue serves another important purpose. It contains inspirational stories of federal prosecutors
with long and distinguished service in the Department. Our focus is on our history and tradition, and the
timing couldn’t be better. Thisisan erain which federa prosecutors dedicate entire careers serving the
nation. Attorney General Reno’s tenure is the longest of any Attorney Genera in the 20™ century. Our
featured interviewee in thisissue is Deputy Assistant Attorney Genera John “Jack” Keeney, whose
Department career began in 1951. Former Harvard Law Professor Ernest Brown began a*one year" stint
as aprofessor in residence at the Tax Division in 1970 that continues today. Specid Litigation Counsdl
Brown is quick to point out that there are other lawyersin the Tax Division who have served longer, but he
has a special claim of seniority—Mr. Brown is 92 years old!

Many thanks to al of you who continue to give us your comments and suggestions for the Bulletin and
our publications program. Please fed free to call me with your comments at (340) 773-3920 or on Email
at AVICOL(DNISSMAN)

DAVID MARSHALL NISSMAN
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Interview with Deputy Assistant
Attorney General John C. Keeney

Jack Keeney

r 26 years, John C. *“ Jack” Keeney has
Fgeen the Deputy Assistant Attorney General
of the Crimina Division. Hewas born in
Wilkes-Barre, Pennsylvania. Hereceived a
Bachedor of Science Degree from The University
of Scranton in 1947 and, in 1949, he received his
LL.B. from The Dickinson School of Law. In 1953
he received isLL.M. from George Washington
School of Law. Keeney joined the Department of
Justice in 1951. From 1943 through November
1945, he served the country as a Navigator, U.S.
Army-Air Force and saw active duty in the 8th Air
Forcein 1944.

In the current bestsaller, The Greatest
Generation, author Tom Brokaw chronicles the
experiences and accomplishments of our World
War |1 veterans. United by a common mission that
required putting the good of all aboveindividua
interests, these Americans share some very specid
qualities. Brokaw comments that

they are unusually modest, dedicated, and have
made remarkable accomplishmentsin all fields.

Our featured representative of this group
epitomizes these and other specia vaues. Jack
Keeney was a navigator aboard a B-17 bomber
that was shot down over Germany. He became a
POW. When you walk into his office today you see
aframed picture of aB-17 on hiswall, but when
you ask him about his war experiences his
responses are modest. He smply says he "was one
of the fortunate ones."

Keeney's dedicated service to his country
includes an incredible 48 year (and
counting) career at the Department of Justice. As
you read the interview you will see that heis part
of the can-do generation that, when confronted
with prablems, even of epic proportions, quietly
manufactured solutions. Circumspect, modest,
unassumingly honest, he speaks of his experiences
prosecuting communists in the 1950s, the early
years of our organized crime program, the behind
the scenes anguish at the Department during the
Watergate era, the development of international
cooperétive agreements, and many other
fascinating historical subjects. Aswe pay tribute to
acareer in progress, our purpose isto inspire
others to dedicate their energiesto solving the
problems facing us in the spirit of service to our
country.

Keeney (JK) was interviewed on October 13,
1998, by Assistant United States Attorney (AUSA)
David M. Nissman (DN), Editor in Chief, United
Sates Attorneys’ Bulletin.

DN: | want to take you back to March 19, 1951,
your first day of work at the Department. What
were your impressions?

JK: Just kind of bewildered. | camein at 9:00 in
the morning and reported to Bill Foley, who was
then the head of the Internal Security Section in the
Criminal Division. | don’'t remember very much
other than that. It was along time ago.

DN: What was your first job at the Department?



JK: Weweredoing internal security file reviews
and cases under the Smith Act. We did alot of file
reviews in those days and | did cases. When | came
in there was an Internal Security and Foreign
Agents Registration section within the Criminal
Division. In 1954 the section was split out of the
Criminal Division and a separate Internal Security
Division was created. It operated from 1954 until
the 60’s.

DN: Was everyone in the Department housed in
one building?

JK: No. We actually spent alot of timein the old
post office building. We were not dl in one
building. I don't think we went beyond one
additiona building.

DN: And the FBI was in the main building?
JK: Yes.

DN: Was there a physical barrier between the FBI
and the rest of the Department?

JK: No. Hoover's office was on the fourth floor. |
think where Civil Rightsis now. No, there were no
barriers.

DN: So if you needed to go see an FBI agent, you
just took the elevator up and found him?

JK: I never recall ever doing that. There were no
physical barriers but there were other kind of
barriers between the Department and the FBI at
that time. Hoover discouraged fraternization with
the Department lawyers.

DN: Why was that?

JK: | was never sure exactly what it was but he
liked to keep his people separate.

DN: You mentioned doing file reviews as part of
your job with Internal Security. Were these
reviews of registered aiens?

JK: Of potential security risks was really what it

was. For a period of time, | was executive
secretary of the interdepartmental committee on
internal security that was based here in the
Department but had representatives from the other
agencies. The committee addressed interagency
security problems such as security at the border,
customs inspections, things like that.

DN: The McCarthy erais avery interesting period
of American history. How were the cases sel ected?

JK: Actudly, the FBI controlled the selection of
targets. They would periodically come over to the
section with a memorandum similar to a pros
memo. They would have compiled al of the
information that they believed would support a
prosecution of particular individuals and they
would giveit to us. Then we would examine it and
see what we could do with it. What usually
happened was that we would accept most of the
recommended targets and then go out in the field
and start presenting the case, meet with some of
their informants, some of the defectors. We got an
opportunity to assess the case and the credibility of
the witnesses. By the time | got into it, they were
quite afew defectors who turned out to be key
witnesses. Also, some of the convicted defendants
came around.

DN: Were the informant issues during that period
of time different than the informant issues today?

JK: Yes. Disclosure of informants, Brady, and so
forth, was not redlly the law at that point. Asa
meatter of fact, even the Jencks Act came about
because in one of our cases we didn’t turn over the
302s and other reports of witnesses that we used or
didn’t turn them over in atimely fashion. The long
and the short of it was that we got dapped down
on that and then the Congress enacted a statute
which codified what the Supreme Court did in the
Jencks case and created a set of procedures helpful
to the Government in that we were not required to
produce awitness list before tria and did not have
to turn over some of

the statements until after direct examination. It was
apositive step because it was fairer.
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DN: What kind of discovery was given in those
days?

JK: Aslittle as possible. The defendants weren't
surprised as to who the witnesses were because a
lot of the people that we used as witnesses had
appeared publicly in Congressiona testimony. If
there was a surprise witness, it would be ared
surprise, because it was so unique. The only red
surprise was when somebody defected almost
simultaneoudly with the trial.

DN: Describe what these cases were about?

JK: The Smith Act cases only addressed the
prosecution of avowed Communists. What we
charged them with was teaching and advocating
the overthrow of the government by force and
violence. We had to. The Supreme Court in the
leading decision of Dennis said we had to prove
not just advocacy of the Communists programs
and principles - but advocacy of action. We had to
prove that they had taken some action aong the
road leading toward violence.

DN: Did you develop any type of specialty during
this period?

JK: | became a specidist in, of al strange things,
contempt of Congress cases. We had maybe a half
dozen referrals from Congress for contempt by
people who appeared before Congress who had
Communist leanings. | got indictments on a couple
of them and actually tried one against a Professor
Yélin from Indiana, and it went to the Supreme
Court.

DN: What did you do after the Smith Act cases?

JK: | left the Internal Security Division in May of
1960. | went into the organized crime section.

DN: Why?
JK: I didn't see any future in the Smith Act unit

and | wasn’'t going to go any further. So | was
interested in what was then a more attractive area.

DN: Was the FBI responsible for investigating
those cases at that time?

JK: Thereisalittle bit of history there. At that
point, Hoover would not admit there was such a
thing as organized crime. We built the program
with, primarily the Internal Revenue Service and
we used the Customs and ATF to some extent. The
FBI played alimited role early on in the organized
crime cases.

DN: What kind of criminal activity were you
investigating?

JK: We were looking for what we now call La
Cosa Nostra, the mob, in the various cities. We
tried to create afocus on particular cities and the
leadership in the cities. | think at that time there
were about 18 cities where there was an organized
crime group operating and we tried to focus on
them.

DN: How did you gather information?

JK: The agencies had their own intelligencefiles
which were not al that good. We got them and put
them together and were able to define at least who
the targets should be in the individua cities. We
didn’t have much in the way of insiders or anything
like that. The cases that we made to a considerable
extent were tax cases where they didn’t pay their
taxes, sometimes didn’t even file. Some of them
were rather easy to make in the gambling area. |
had gambling casesin Las Vegas where the
gambling was lega in Las Vegas but using
interstate wires to gamble was illegal. So we were
just able by the collection of toll records and so
forth, to get an idea of how they were operating
and then we could concentrate on the individual
bettors, immunizing them if necessary, to make the
cases against people who were operating in
interstate gambling networks.

DN: You were part of avery small group of
lawyers who, because of avariety of factors
including alack of statutory weapons, faced great
hurdles. How do you view your efforts to
dismantle the Cosa Nostra?
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JK: I view it as being unsuccessful asfar as| was
concerned. | had the Las Vegas beat and we were
hell bent to try and get the people we knew were
skimming money out of the casinos. While | was
on the besat, we just didn’t do it. We did later and
to alarge extent, got the mob out of Las Vegas. |
really cannot claim much credit for that.

DN: How long a period of time did you work in
the organized crime section?

JK: From ‘60 until | became Chief of the Fraud
Section in ‘69.

DN: During this period of time, did Hoover change
his view of organized crime or did the FBI become
more involved with your investigations?

JK: The FBI did become more involved. From my
perspective, the principa impetus was the creation
of the organized crime strike forces which were
started in September 1966 by Henry Peterson, the
AAG of Crimina. | always viewed it asan end run
around Hoover. Petersen went to the Interna
Revenue Service, the Customs Service, ATF, and
other agencies, and got a commitment from them to
joinin astrike force, the first of which wasin
Buffalo. Weran into a snag in that Don Bacon,
who, | believe, was the principa deputy in the
Internal Revenue Service, told usthat ‘we're gonna
have trouble sdlling thisin the tax area so let’s call
it astudy group.” We actually caled the strike
forces study groups at first until we got them
going! There was as an operation in Buffalo and |
think it forced Hoover to recognize that there was
as an organized crime problem and the FBI
gradually became involved in the strike forces.

DN: What role did Bobby Kennedy play in the
fight against organized crime?

JK: Wdll, he didn't create the strike forces (they
came after histime) but he gave life to the
organized crime program. When he camein ‘61,
the section wasn't doing much except getting
newspaper clippings and putting them in files.

DN: What was the relationship between the

Attorney Genera and the lawyers?

JK: The relationship between God and men.
Kennedy opened it up. Line attorneys got to talk to
the Attorney General which was unheard of. The
Attorney General was almost in isolation. We used
to meet periodicaly with Kennedy in what is now
the conference room up there. If we had a problem
he would ask “ what can | do?’ And you would say
well, we need some help from the IRS and we're
not getting it so he would call the Commissioner
and the prablem would be taken care of. If you had
aproblem in Labor, he would get Secretary (later
Justice) Goldberg and he could move things. We
got alot of cooperation. We did alot of unusua
things. For example, speaking of Goldberg, we
didn’t have immunity statutes to speak of in those
days, so one of our attorneys used one of the labor
administrative statutes and immunized some
witnesses. | used some of the interstate commerce
statutes to immunize gamblers. | did it myself. A
lot of usdid it. It was arather common technique.
We didn't have the immunity statutes until later.
Wedidn't have legal wire tapping at all.

DN: What else did you do to immunize witnesses?

JK: There was as an immunity statute in the
narcotics area. We a so used the Federal Aviation
Act, things like that, to investigate skimming in
Las Veges.

DN: How did that relate to gambling?

JK: One of the gamblersin Las Vegas was moving
money from Las V egas into Panama and
Switzerland and we were focusing on that at one
point. We had an investigation which indicated that
some travel agents had some information. So we
laid afoundation for an investigation under the
Federal Aviation Act and we were able to
immunize one of the key people. Ultimately, we
were able to indict one of the leadersin Las Vegas
on that, but that is as an example of how we had to
stretch. I’ ve always said Congress has been very
good to usin the statutes that they have given us. |
call them the cornerstones, wiretapping, immunity,
witness protection, and the RICO statute. It took
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us along time to learn how to use the RICO
statute. Now we use it very effectively.

DN: You mentioned the fact that you were
working without a wiretap statute. Tell us about
the“illegas,” asthey came to be known and
explain what it was like to have to defend these in
court?

JK: The FBI had been tapping, more importantly
they had been bugging. They had atheory: bugging
was unconstitutional but was not illegal.
Wiretapping under the Communications Act not
only required an interception but a divulgence as
well, and the theory was that disclosure within the
Department was not divulgence within this statute.
That is how they got around it but we were
unsuccessful in defending those in court.

DN: How many Attorneys General have you
worked for?

JK: I think something like 16. Remember some of
the people have become AG who were my
immediate bosses. | was in this position when Ben
Civiletti was the Assistant AG and became the
Deputy and Attorney General. | was Thornburgh’s
deputy. So | knew some of them rather well and
others not so well.

DN: You've served over five and a haf years at
various times as Acting Assistant Attorney Generd
(AAG) for the Criminal Division. That’s more time
in recent memory than any

Presidentially appointed AAG in the Criminal
Division has served.

JK: That may betrue and it is certainly true for
the last 30 years because the average AAG tenure
since 1972 in the Criminal Division is about two
years and | have served longer. But before 1972,
the AAG frequently served through the term of the
President and sometimes well into the second term.
For example, when Jack Miller was AAG under
Kennedy and then Fred Vinson was AAG under
Johnson, they served pretty much the four years.
After that it has been about atwo year period for

the AAG.
DN: When did you serve asthe Acting AAG?

JK: First time | was acting was after Henry
Petersen resigned and retired at the end of * 74 and
Dick Thornburgh didn’t come in for about seven
months. In this Administration, | served along
time until Jo Ann Harris camein, and then | served
alonger time after she left. In between and in
various trangitions | have served quite awhile. Ben
Civiletti was out of the country alot on the

Park investigation in Korea so | was acting during
those times.

DN: Y ou became a Deputy AAG in 1973 during
Watergate. What was happening at the
Department?

JK: It wasin turmoil. | was involved in the
Watergate investigation which, at the time, was
bifurcated. | was Chief of the Fraud Section and
we had the dirty tricks part and the part involving
money that was being moved through Mexico. We
were alittle bit restricted in what we could do
because the primary thrust was the investigation in
the United States Attorneys Officein D.C.
involving obstruction of justice.

DN: Who was doing that?

JK: Henry Petersen was the AAG at that time. In
the United States Attorney’s Office, Earl Silbert,
Don Campbell, and Sidney Glazer were working

on the investigation and they kept it until it was
taken over by Archie Cox.

DN: What happened when Archie Cox began his
investigation?

JK: When the independent counsel came in we just
gave him everything that we had going with respect
to the investigation of Watergate and anything
related to it.

DN: What role, if any, did the Department have in
the investigation thereafter?
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JK: Once Bob Bork took over there was great
tension between Bork and the independent counsel
group. Henry Petersen, who was the Criminal
Divison AAG, and Bork both wanted to keep the
group investigating Watergate at the Department
intact. | was in on some of the meetings they had in
our conference room where they were in fact
pleading with Cox’ group to stay on and carry on.
Ultimately, it worked out but there was alot of
mistrust there. One of the favorable things was that
many of the people on the special prosecution team
had worked for Henry and that helped alittlein
getting over the rough spots. It was pretty raw and
nasty at that point. They were just thinking of
walking out and that would have dowed down the
process considerably.

DN: Who was thinking about walking out?

JK: The staff of Archie Cox. There was afeeling
by Cox’s staff that the Department would use

Cox’ sfiring as an opportunity to reinsert itself into
the investigation. Robert Bork was the one who
fired him. Incidentally, Bork fired him and did not
resign from the Department on the
recommendation of Attorney Genera Elliot L.
Richardson, who told Bork to stay on because
otherwise the Department would be in total
disarray. Richardson waited awhile before he
admitted that but now he says that he did ask Bork
to stay on. Bork was the Solicitor General and he
was the third in line when the order cameto fire
Cox. Richardson refused and resigned.
Ruckleshaus, the deputy, wastold to do it. He
refused and resigned and then Bork, the third
person in line became the Attorney Genera. With
more soul searching and consultation with
Richardson, Bork did fire Cox and carried out the

presidential order. So there was bitterness towards
Bork by Cox’s staff.

DN: What were the feelings of the people in the
Criminal Divison while dl of this was going on?

JK: There was quite as an uproar. We were
thankful to Bork for not resigning because there
was a strong fedling if Bork resigned there would

be a test of manhood for every other AAG and
that they al would resign. | think that may have
been true, so to that extent, we were grateful that
he didn’t.

DN: How did the Department get back to
business?

JK: Wdll, when the specia prosecution forces
decided to remain intact and Jaworski was
appointed special prosecutor, things settled down.

DN: Asyou look back on your years here, what do
you fed are the most significant contributions that
you have made to the Department.

JK: The most significant contribution was that |
was the Department’ s representative on the
negotiation of the treaty with Switzerland in
criminal matters. That was the first criminal
matters treaty we had with any foreign country.
From 1969 to 1973 we negotiated that. We
encountered great difficulties because we were
dealing with three separate languages and bank
secrecy was so sacrosanct to the Swiss. We had
trouble working out the mechanics that would
allow usto get accessto banking recordsin the
same fashion as their prosecutors would get access
to their banking records. That is how we finally
unraveled the mechanica problem - getting them to
explain how they did it in their crimina
prosecutions and then try to modify it for us. The
interesting thing is that we had as an additiona
hurdle, the so-called Economic Espionage Act. The
Swiss were very zealous and protective of their
secrets and they didn't like giving any bank secrets
to aforeign nation. We had to work around that
and that iswhy it took so long.

DN: Well how did you ultimately overcome that
hurdle?

JK: We got around it by, in effect, creating an
exception for magjor criminal investigations. They
were very senditive about organized crime and
organized crime money being in Swiss banks. They
didn’t like the idea of being accused of protecting
racketeers and their money. During this period Bob
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Morganthau testified before the Congress and he
unloaded on the Swiss for protecting organized
crime. They really resented that. Therewas a
picture of an individua getting on a plane and the
caption ‘there goes the money to Switzerland’ or
something like that. They were anxious to come to
some accommodation. We kept the primary
emphasis on organized crime—if we made a
showing that organized crime was involved, it
expedited the process of getting access. Since then
things have worked pretty well and we have used it
for alot of violations besides organized crime
Cases.

DN: After that, were you involved in any other
international agreements?

JK: I wasinvolved in the executive agreements,
which were in effect treaties. They are agreements
with the Ministry of Justice of some foreign
country and the Department of Justice. | think we
had 27 of them. The foreign bribery investigations
initially started by the SEC that took placein the
late 1960 s used the executive agreements to get
information. Those were pretty successful and we
dtill use them occasionally.

DN: What message would you like to give federa
prosecutors?

JK: I guess the big message istrust. You've got to

carry yourself in amanner so that people trust you.

If they trust you, alot of potential problemswon'’t
develop or if they develop, they will go away.

DN: What would you like to say to federa
prosecutors who are just beginning their careers at
the Department?

JK: Itisagreat place to work. Obvioudly, | think
that or | wouldn't have stayed aslong as | have
stayed. The work isinteresting and the people are
fine lawyers and fine people. It is a pleasure to be
one. It is amazing the number of people,
Republicans, Demacrats, who have been here who
dtill feel very kindly toward the Department. | get
calls from people that go back 20-25 years and
they are very supportive. | have been up on the Hill

and the people redlly come out of the woods to
support the Department. It is agood place to work.

DN: You' ve been with the Department almost 50
years, including 25 as a Deputy AAG. What are
your plans for the rest of your career?

JK: To do what I’ ve been doing for the last 25
years. | don't have any plans of leaving any time
soon. O
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AGAC: Beyond the Massacre'

David W. Downs, Deputy Director, Operations
Executive Office for United States Attorneys

"Watergate produced many bizarre events, but
the Saturday Night Massacre was doubtless the
most bizarre." Though most of the facts of
Watergate have long since been made public,
Richard Kleindienst's assessment till spesks for
most Americans. What exactly happened that
weekend in October 1973 that earned it a moniker
reminiscent of a gangland shootout? Those few
days marked the turning point for the nation and
for asmall, newly-organized group of United
States Attorneys called the Attorney General's
Advisory Committee (AGAC).

Several thousand miles away in New Mexico,
United States Attorney Victor Ortega was having
dinner in alocal restaurant before leaving the next
day for Washington to attend the regularly
scheduled meeting of the AGAC. Some acquain-
tances came up to his table and asked if he had
heard his boss just resigned. That was the first he
heard about Attorney General Elliot L.
Richardson's resignation, who had recently created
the AGAC, but Ortega and his colleagues were
soon swept up in the Saturday Night Massacre and
became a part of that now famous chapter in
American political history.

Members of that first AGAC arrived in
Washington as scheduled on the Monday morning
after the resignations of Richardson and Deputy
Attorney General William Ruckelshaus, who had
resigned rather than fire Special Watergate
Prosecutor Archibald Cox as requested by
President Nixon. They assembled Monday
morning, October 22, 1973, in the Civil Division
conference room then on the first floor next to
Congtitution Avenue. The 16 members convened
and began an hour-long informal discussion about
this latest episode in the Watergate affair and its
implications for their work. At that point, then

Solicitor General Bork entered the room with
Criminal Chief Henry Peterson. Former United
States Attorney Bert Hurn remembers feeling the
tension heighten when the Acting Attorney Genera
began his comments with the "forma and never
used term, 'Gentlemen.” He gave the United States
Attorneys a first-hand account of what had
happened, keeping his comments and instructions
short. He emphasized that the most important thing
at that point was to restore stability within the
Department of Justice by appointing a replacement
for the position of Specia Prosecutor. Bork then
asked the AGAC for their help, made it clear he
wanted their recommendation within a few hours,
and left. One United States Attorney commented
later that he had never seen aman so scared or
worried. Bork revealed some of his concernsin a
1990 interview, saying, "l told Richardson and
Ruckel shaus that | was going to fire Cox and then
resign, but they persuaded me that the Department
needed continuity."

Everyone was worried about the resignations.
Former United States Attorney Lincoln Almond
said that peoplein the field and in Washington
worried that the massacre would trigger mass
resignations and jeopardize the Department.
Another member stated it more bluntly, "We
worried that the whole Department was about to go
to hell."

Some members of the committee initially
doubted that their charter empowered them to
provide such a nomination to Bork, but a
discussion of candidates names soon began. The
situation so unnerved the United States Attorneys
that many still disagree asto what occurred next.
Some say they divided the country into regions
corresponding to federa judicia circuits from
which they named one prospective nominee per

T Reprinted from the August 1995 United States Attorneys' Bulletin.
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circuit. Others said there was no time for that.
Most members of the Advisory Committee denied
that the discussions contained a political tint, but at
least one United States Attorney remembered
differently. "There was some discussion,” Charles
Anderson recalled, "that the new specia prosecutor
needed to be a Truman Democrat and not someone
from the Kennedy clan.” "The committee did this,"
Anderson dtated ironicaly, "in order to avoid the
appearance of politicizing the issue.”

By noon, a representative of the committee
carried an envel ope containing three namesto
Bork's office, including a state attorney generd
from the Midwest and two others: Thomas
Murphy, who was former Police Commissioner of
New York City and the prosecutor in the Alger
Hisstrial, and Leon Jaworski. Bork stated that
Jaworski's name might have originated with the
AGAC, but he dso remembered Jaworski's name
having surfaced in other circles. Bork himself
studied alist of past presidents of the American
Bar Association, discounting one name or another
because the person was too old or lacked
prominence. "l realized," Bork stated, "that it had
to be arecognized name."

Whether or not the committee first suggested
Jaworski's name, Bork's solicitation of advice from
the fledgling Advisory Committee about such an
important national matter confirmed its leadership
role. The Attorney General, who had been so
instrumental in the committee'sinception, had just
resigned, and no one knew if the experiment would
continue. But the performance of the United States
Attorneys under difficult circumstances increased
the AGAC's credibility throughout the Department
and ensured its survival. While the Saturday Night
Massacre proved difficult for the nation, it enabled
the AGAC to assume alarger role in Department
affairs. "People at the top in the Department were
desperately looking for guidance and leadership,”
one United States Attorney stated, "and they turned
in part to the[AGAC]."

Perhaps the confusion of that week in October
will remain as much a part of history as the events
themselves. Even those at the heart of the crisis
continue to disagree on what happened. Reflecting
on the events, former Attorney Genera Elliot L.
Richardson stated, "Bork bdieved the President

had the right to fire Cox.” When asked if that
contrasted with his view, he replied, "Well, |
thought the President had the power."

HEARSAY guotes

€ Bert C. Hurn, former United States Attorney for the
Western District of Missouri:

Hurn stated that during the chaotic days of
Watergate and its aftermath, the joke in the United
States Attorneys offices involved phone calls from
Washington. Anytime a secretary buzzed a United
States Attorney on the intercom and said that the
Attorney Genera was on the phone, the favorite
response was, "Get his name and I'll call him back.”

€ Robert J. Roth, former United States Attorney for
the District of Kansas:

Similar to Hurn's story, Roth stated that he and
his wife attended the United States Attorneys
Conference in New Orleans one year. At aformal
function Roth introduced his wife to the Attorney
General. But Attorneys General changed so frequently
during those days, Roth's wife did not recognize
Saxbe's name or face and asked which district he was
from.

€ Ralph F. Kelil, former United States Attorney for
the District of Delaware:

Keil was chairman of the AGAC's Subcommittee
on Proficiency. Keil stated that during a meeting of the
AGAC, Dick Thornburgh once said to him, "I don't
know what you and your committee do, but it sounds
like agood idea."

€ Victor Ortega, former United States Attorney for
the District of New Mexico:

Ortega remembers the first meeting of the AGAC
with Attorney General Richardson and his Deputy
William Ruckleshaus. According to Ortega, the
Attorney General spent the whole day with the new
Committee. But Ortega kept noticing that an aide
would enter the room and inform Richardson of a
phone call, a scene repeated several times during the
day. Ortega and the other United States Attorneys
learned later that those phone calls were part of the
plea bargaining and resignation of Vice President

12 USABULLETIN
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Spiro T. Agnew.

€ Lincoln C. Almond, United States Attorney for the
District of Rhode Island:

Lincoln Almond remembers one of the earliest
AGAC meetings, held in San Francisco in April 1974,
the exact week when Patty Hearst was filmed
participating in a bank robbery. Almond remembers
that al of the members got together and went over to
view the bank film at Jim Browning's office. Browning
was then United States Attorney for the Northern
Digtrict of California. When the film was over, they
conducted a straw poll on whether or not Hearst was a
willing participant or was coerced. When asked what
the majority opinion was, Almond responded, "She
was involved."

€ CharlesH. Anderson, former United States
Attorney for the Middle District of Tennessee:

During one AGAC meeting, Charles Anderson
recalled several of the United States Attorneys meeting
with Attorney General Richardson and complaining
about "all the rinky-dink” tax cases the Department
people were sending down to the field. To their
surprise, Richardson shot back, "Well, if you don't
think they're worth trying, then send them back."
Anderson said the United States Attorneys replied
meekly, "We didn't know we could send them back."

é Trivia

Beginning AUSA salary during those years:
$9,000 per annum. O
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Department of Justice History:
Herbert Brownell and the Little Rock

Crisis'
Ed Hagen

Executive Office for United States Attorneys
Office of Legal Education

who died on May 1, 1996, at the age of 92,

ought to be remembered by everyonein the
Department as amodel of courage under fire.
Brownell, who grew up in Nebraska, became
involved in New Y ork politics after graduating
from Yale Law School. After serving in the State
Assembly, Brownell managed Tom Dewey's
successful campaign for governor. Dewey later
introduced Brownell to Dwight Eisenhower.
Brownell served as a key advisor in 1ke's 1952
presidential campaign, and was appointed Attorney
General after the election. Eisenhower later wrote
that the selection "was practically aforegone
conclusion in my mind, if he would agree to serve.
He had become a close friend, and possessed an
alert mind. Moreover, | so respected him as aman
and lawyer that | did not serioudy consider anyone
else for the post.”

Browndll was an intense man who kept some
people on edge. One colleague recalled: "Did you
ever get into a poker game with a man who
remembered every card played in every hand, how
each player bet each hand, who figured all the odds
instantly in his head, and was lucky besides? It's
exasperating, because a guy like that usually wins,
and when the game is over you don't quite trust
him, no matter how pleasant he seems.” On
Brownell'sfirst day in Washington he saw an
African-American being thrown out of a
restaurant. Outraged, he coordinated legal and
political measures that ended segregation in public

Former Attorney General Herbert Brownell,

accommodeations in the District of Columbia

Thiswas only the beginning of Brownell's
fight for civil rightsin the Eisenhower
administration. He hel ped persuade Eisenhower to
appoint progressive Earl Warren as Chief Justice
of the Supreme Court in 1953, and filed a
persuasive brief for the Justice Department in the
1954 Brown v. Topeka case. After the Brown case
was won, Brownell lobbied for the appointment of
Federal judges who would enforce school
desegregation laws. Brownell made headlinesin
1956 when he declared that segregation on loca
buses would be prosecuted as "a crime against the
United States." The next year he drafted the Civil
Rights Act of 1957, the first important civil rights
legidation to pass Congress since Reconstruction.
The DOJs current Civil Rights Division was a
Browne |l initiative.

The positive civil rights measures championed
by Brownell met stiff resistance in the South,
leading to a dramatic confrontation in 1957, when
Governor Orval Faubus called out the Arkansas
Nationa Guard and placed it around Centra High
School in Little Rock to prevent the entry of 12
African-American students. The Justice
Department immediately went to court seeking an
injunction.

Faubus, stalling, sought a meeting with
Eisenhower. Brownell strongly opposed the
meeting, arguing there was nothing to discuss with
Faubus, an untrustworthy character whose actions
were clearly unlawful. Eisenhower nevertheless

T Reprinted from the July 1996 United States Attorneys' Bulletin.
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met with Faubus. Faubus later wrote that
Eisenhower appeared to weaken at one point, and
turned to Brownell asking if the court proceedings
could be delayed. Brownells tight-lipped response:
"No, we can't do that. It isn't possible. It isn't
legally possible. It can't be done." Faubus then
agreed to change his orders to the National Guard
troops and admit the students.

Faubus reneged on the agreement as soon as he
got back to Little Rock. This enraged the
President, who told Brownell, “ Y es, you were
right, Herb. He did just what you said he'd do—he
double-crossed me.” Eisenhower wanted to go to
the press to expose Faubus' duplicity. Brownell
told Eisenhower this would not be necessary. A
court hearing that week was likely to result in
Faubus being ordered to admit the students. It
would be better to wait for the ruling and then act
decisively.

At the hearing, Faubus' lawyers contested the
court's authority. The judge ruled from the bench,
and the National Guard troops were ordered
removed. The following Monday, however, the
school was surrounded by a violent, racist mob.
The students were dipped into the school by aside
door, and when the mob learned this they stormed
police barricades. The mayor ordered the policeto
remove the students.

That afternoon Brownell called Eisenhower
and briefed him on the eventsin Little Rock. Some
disagreements arose over how to best protect the
students. Brownell wanted to use local National
Guard troops, because any other troops were six to
nine hours away from Little Rock. Eisenhower
opposed the use of local troops. Ultimately, a mix
of regular Army and National Guard units from
other parts of the state was deployed. Order was
restored and the school was integrated.

The extraordinary and historic measure of
using Federa troopsto enforce the law was
received with outrage throughout the South,
decried even by moderate politicians like Lyndon
Johnson. Mississippi Senator James Eastland
compared Eisenhower to Hitler, although others
focused on Brownell as the villain. Historian
Stephen Ambrose recounts that one local political
boss called for secession, but that "calmer heads
reminded him that this time around the Feds had

atomic weapons.” In mid-October, asthe crisis
eased, Brownell resigned to pursue private lega
practice. He had expressed adesire to leave on
earlier occasions, but had been persuaded to stay.
Thistime Eisenhower let him go.

Faubus, on the other hand, became an
Arkansas hero and ended up serving six terms.
There were till bad feelings about the casein
1969 when President Nixon (whose 1952 Vice
Presidentia nomination had been a Brownell
initiative) considered Brownell for the position of
Chief Justice of the Supreme Court. Reportedly,
concerns about Southern opposition to Brownell
caused Nixon to change his mind and nominate
Warren Burger.

In retrospect, the politics of the decision are
not important. Brownell's advice was morally and
legaly correct. His wisdom and courage served the
nation well.
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The Evolution of Jury Power

David Farnham, Senior Trial Attorney
Office of Consumer Litigation
U.S. Department of Justice—Civil Division

viewed as an abuse of power by twelve

citizenswhose only legitimate role isto

apply the law as given to them by a
judge to the facts that they find in acase. Yet it has
not always been so. There arelegal, historical, and
philosophical argumentsto justify ajury’s
right—as opposed to its inherent power—to nullify
the judge' s instructions on the law.

Medieval English juries were not
caled to st in impartia judgment of facts
passively presented to them. Instead, they were
supposed to render a verdict based upon their own
knowledge of the facts. Jurors were called from the
location of the crime, which was the origin of the
notion of atrial venue and which isthe very
opposite of the modern concept of atria jury
ignorant of the facts, parties, and witnesses.

Nonetheless, problems arose with
jurors because of the costsinvolved with serving.
Jurors had to pay for their own transportation to
the town where the court was sitting, and had to
bear their expenses of room and board for the
duration of the case. Consequently, wealthier
litigants were tempted to “ help” jurors with these
costs. Asthe line between assistance and bribery
became blurred, there necessarily arose the need to
reverse corrupt verdicts. The only means then
available was by awrit of attaint, in which a
super-jury of twenty-four was summoned not only
to reconsider the facts disputed in the first trial, but
also to try the first jury for perjury. If thefirst
judgment was demonstrably false, then the first
pand of jurors must have violated their oath to tell
the truth about the facts known to them. If
convicted, the original jurors faced severe pendties
for their malfeasance, such as imprisonment and
forfeiture of al possessionsto the King.

Theideaof jury nullification is generaly

Thelogic for such severe
punishment ebbed
as the function of the jury changed. With the
increased presentation of evidence and testimony to
assist the jury’ s fact-finding effort, jurors were no
longer expected to act based on their own
knowledge. Thus, a“wrong” verdict was more
likely to result from a good faith mistake than from
juror * perjury,” and a atime when there were the
beginnings of an appeal process. Although attaint
fell into disuse, it did not disappear from the law.
Instead, it became viewed as a means of
controlling an obstinate jury.

Even Draconian punishment could
not always guarantee averdict in strict accordance
with the law when powerful political sympathies
were involved. For instance, in 1544 Sir Nicholas
Throckmorton was acquitted on charges of high
treason by a London jury, athough there was no
doubt he played a prominent role in the offense
(Wyatt’'s Rebellion)," and in spite of the judge’s
ingtructions. Sir Nicholas went free and could not
be tried again. However, his twelve jurors were
called before the Court of the Star Chamber on a
writ of attaint. Four of the jurors recanted their
acquittal and went free. The other eight stood by
their verdict and were fined and imprisoned.

In the next century, the courts
ability to punish an independent jury was relegated
to history by Chief Justice Vaughan in Bushel’s
Case, 124 Eng. Rep. 1006 (C.P. 1670). William
Penn and another Quaker leader were tried at Old
Bailey Courthouse for disturbing the peace by
holding an unlawful assembly. They were

T Wyatt led a popular Protestant uprising
against the hated “ Bloody Mary,” the Catholic Queen
of England whose name derived from the amount of
Protestant blood she shed in her effort to return
England to Rome's ambit.
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acquitted despite undisputed evidence that they
preached to several hundred fellow Quakersin a
public street.

The Court instructed the jury that
ameeting of such sizein such a place was
legally a disturbance of the peace, and he
instructed the jury to find so. Thejury,
however, refused to convict, and after being
threatened by the judge and imprisoned
without food, drink, or heat, they acquitted the
defendants. The jury was imprisoned again,
thistime on awrit of attaint, until they paid a
heavy fine. Four of the jurors refused to pay,
and spent several monthsin jail, until one of
them—Bushel— obtained a writ of habeas
corpus from the Court of Common Pless.

In discharging the attaint and
freeing the jurors, Chief Justice Vaughan reached
back to the medieva notion of jurors as quasi-
witnesses. He wrote that jurors, as neighbors of the
defendant and the witnesses, might have
independent knowledge of the facts or of the
credibility of the withesses.

Vaughan aso rested hisdecison
on the alternative ground that a crimina acquittal
isagenera verdict—as opposed to a specia
verdict, where the judge applies the law to the facts
found by the jury—and it would be impossible to
second-guess the jury’ s application of the law to
the facts, since no one €lse could know how the
jury resolved the facts.

Bushel’s Case found favor with
lawyers in the American Colonies, and its impact
is known to many through the 1753 libdl tria of
John Peter Zenger, the publisher of the New Y ork
Weekly Journal. Although the Zenger tria is
remembered for establishing truth as a defense to
libel, it did so only because defense counsel
successfully appealed to the jury to nullify the
controlling law. Nullification was not, however,
new to colonia juries. For years colonia juries
nullified prosecutions brought under the
Navigation Acts, until jurisdiction was removed to
Admiralty Court, which had no juries. So Zenger’s
attorney, Alexander Hamilton of Philadelphia,
found a receptive audience for his plea. As support
for hisinvitation to nullify the libel law, Hamilton
relied on Bushel’s Case. See A Brief Narrative of

the

Case and Trial of John Peter Zenger (Notable
Trias, 1989), pp. 75, 91-92.

John Adams was another colonial
lawyer of note who held an expansive view of the
jury’srole. His notes of authoritiesfor a1771 case
contain quotes from Bushel’s Case and from
Blackstone’' s Commentaries to support his planned
argument that the jury could decide the law and
find the facts. Thus, at the time of the Revolution,
and among the lawyers who helped to bring it
about, the idea of the jury as the conscience of the
community with the right and obligation to decide
both the law and the facts was conventional.

For the first 60 years of the
nation’ s existence, federa juries had the right to
decide the law. In Georgia v. Brailsford, Chief
Justice John Jay instructed the jury:

It may not be amiss, here,

gentlemen, to remind you of the
good old rule, that on questions of
fact it is the province of the jury, on
guestions of law it is the province of
the court to decide. But it must be
observed that by the same law, which
recognized this reasonable
distribution of jurisdiction, you have
nevertheless aright to take it upon
yourselves to judge both, and to
determine the law as well as the fact
in controversy. . . . [B]oth objects are
lawfully within your power of
decision.

Georgiav. Brailsford, 3 Dall. 1, 4 (1794).

In 1798, Congress enacted the
Sedition Act, which approved the jury’sright to
decide the law: * the jury who shall try the cause
shall have aright to determine the law and the fact,
under the direction of the court, asin other cases.”
1 Stat. 597. Asthe last four words suggest, the
Federdist legidators did not believe that they were
creating a specia role for juriesin seditious libel
cases. Instead, they adopted the prevailing right of
American juriesto judge the law.

Nullification remained a
respectable legal principle until the Civil War,
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because it was widdly applied to acquit those death penalty decisions. Legidation followed and
charged with aiding escaped daves under the codified the fruits of jury activism. See Woodson
Fugitive Slave Act. However, nullification’s death v. North Carolina, 428 U.S. 280, 293 (1976).

knell was finally sounded by the Supreme Court’s
decision in Sparf and Hanson v. United States,
156 U.S. 51 (1895), where the Court upheld the
murder convictions of two sailors. At tria, the
judge ingtructed the jurors that although they had
the power to convict of any lesser included offense,
there was no evidence to support such an offense.
Thus, if they found the killing to have been
felonious, the jury was required to convict of
murder rather than mandlaughter. Justice Gray’s
dissent pointed out the long history of nullification
in the United States, and that the majority’s
decision would raise an anomaly whereby the
defendant is presumed at his peril to know the law,
but the jury is not considered competent on the
law. 1d. at 168, 174-75.

Since Sparf and Hanson, judges
do not instruct juries on nullification and counsd
cannot argue for it. This also means that
prosecutors cannot argue the grounds against it
either. Yet it does not mean that juries do not
exercise the power of nullification in cases that
offend their sengibilities.

In contrast to pre-Civil War juries
that refused to convict individuals who aided
escaped daves, recent juries have refused to
convict KKK members of crimes against black
citizens. See Juan Williams, Eyes on the Prize:
America's Civil Rights Years, 1954-1965, at 38-
57, 221-25 (1987). Likewise, nullification has
played amgjor role in death penaty and battered
pouse cases, and in cases involving minimum
mandatory sentences and the newly favored three-
strikes laws. For instance, a mistrial was declared
in a California three-strikes case when the jurors
refused to deliberate on the validity of the
defendant’ s two prior convictions.

In People v. Jones, Cr. No. 15792
(January 1995), a San Francisco jury convicted
Jones of attempted carjacking, but were then told
for the first time that it was a three-strikes case.
Thejurors stated that they felt violated by the
system. Such reluctance by juriesto ignore their
moral sensibilities and become judicid rubber
stamps forced the law to introduce discretion into
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Conclusion

The concept of jury nullification is
currently enjoying aresurgence of popularity. For
instance, The Fully Informed Jury Association,
based in Montana, has promoted legidation that
would require state judges to instruct juries on
their right to determine the law. Association
members have a so been charged with jury
tampering for passing out |eaflets advocating
nullification to a potentia jury pool in front of a
San Diego courthouse. In Colorado, ajuror was
held in contempt of court for concealing her belief
in jury nullification, thereby causing amistrial, and
for giving anullification leeflet to afellow juror.
People v. Kriho, No. 96CR91 (February 1997).

It is arguable that conscientious jurors would
be better off receiving instruction on their ability to
determine, or nullify, the law from the judge, with
elucidating arguments from both the prosecution
and the defense, than from pamphlets written by
laymen who may have a hidden political agenda.
But the shortcomings of the leaflets and their
information are a byproduct of the consolidation
of judicia power begun in the mid-nineteenth
Century. The fact isthat juries are exercising this
power anyway, for good reasons, for bad reasons,
and sometimes for no reason at al. The lega
system might be better served if the jurors were
given guidance by the courts and, if the
prosecution were alowed to put forward counter
arguments to defense invitations (sometimes only
subtly hinted at), to nullify.
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Department of Justice History:
TheTrial of the Century’

Ed Hagen
Executive Office for United States Attorneys
Office of Legal Education

crimind trias, the term "tria of

the century" gets used pretty
loosaly. But the recent passing of Judge Thomas
Murphy isareminder of atruly historic case
successfully handled by Murphy when he was an
Assistant United States Attorney almost 50 years

ago.

I n this era of sensationalized

Thomas Murphy, the grandson of
apolice officer, grew up in New York City. His
younger brother, Johnny Murphy, was a star relief
pitcher for the New Y ork Y ankees. Standing 6 feet
4 inchestall, heavy set with awalrus mustache,
Tom Murphy made an imposing presence, but was
quiet and unassuming.

In 1949 Murphy, then an AUSA
in New Y ork City, was assigned to prosecute Alger
Hiss for perjury. Hiss, who had clerked for Justice
Oliver Wendell Holmes, Jr., was arising star in the
State Department, playing notable roles at the
Y dta conference and in the formation of the United
Nations. In 1948 he was accused of espionage for
the Soviet Union by an editor of Time magazine,
Whittaker Chambers, himsalf an admitted former
Soviet agent. Hiss denied the allegationsin a
highly publicized hearing where he was closdly
guestioned by a then obscure California
Congressman, Richard Nixon. After Chambers
repeated the chargesin a public forum, Hiss
brought alibel suit, which, unfortunately for Hiss,
resulted in the discovery of corroborating evidence.
This, in turn, led to agrand jury proceeding, in
which Hiss again denied having been a Soviet
agent.

Although the then existing statute
of limitations ruled out any prosecution of Hiss for
espionage, he was indicted for perjury based on his
grand jury testimony. The case became a national
sensation, focusing as it did on the momentous
issue of whether the government had been
infiltrated by Soviet agents at the highest level.
Although Murphy had significant corroborating
evidence--he was able to show that sengitive
documents had been retyped on Hiss typewriter,
with interlineations in Hiss handwriting--Hiss was
ably defended, and enjoyed the support of many
prominent people. Character witnesses for Hiss
included two sitting Supreme Court Justices and a
former presidentia candidate (Murphy was not
amused when the trial judge shook Justice
Frankfurter's hand in front of the jury as
Frankfurter began histestimony for the defense).

The six-week trial resulted in a
jury deadlock, hung eight to four for conviction.
The case was tried again four months later.
Murphy's resolve hardened for the second tridl.
Chambers | ater wrote:

His grasp of the intricacies of the
Hiss case was now firm and supple.
Hewas at ease with it with the
relaxed authority of a man who has
mastered an art and now wants to
practiceit. He understood the case,
not only asa problemin law. He
understood it in its fullest religious,
moral, human and historical
meaning. | saw that he had in him
one of the rarest of human seeds--the

T Reprinted from the July 1996 United States Attorneys Bulletin.
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faculty for growth, combined with a
faculty almost as rare--a singular
magnanimity of spirit. Into me,
battered and gray of mood after a
year of private struggle and public
mauling, he infused new heart, not
only because of what he was, but
because he was the first man from
the Government who said to mein
effect: "I understand.” | needed no
more.

The second trial lasted ten weeks.
Murphy worked late every night, analyzing the
court record and dictating detailed notes on
everything that had taken place during the day. His
resulting cross-examinations masterfully extracted
contradictions and incons stencies from witnesses.
The defense called an eminent psychiatrist, Dr.
Carl Binger, who offered the expert opinion that
Chambers was a psychopath prone to repetitive
pathological lying. Murphy's cross-examination
was aggressive. When Binger initially resisted
Murphy's suggestion that "psychopathic
personality” was a "wastepaper basket
classification of alot of symptoms," Murphy
confronted Binger with a psychiatric monograph so
describing the condition. Binger indicated he had
not read the work, but "agreed with every word."
Murphy then painstakingly kicked at the
underpinnings for Binger's opinion. For example,
Binger had watched Chambers testify, and in his
direct testimony cited Chambers tendency to gaze
at the celling during the testimony as
"confirmatory" evidence of a psychopathic
personality. Murphy quietly instructed an assistant
to watch Binger's testimony; the assistant counted
50 glances at the ceiling in less than an hour.
Murphy asked Binger whether this established a
psychopathic personality. Binger replied, "Not
aone”

At the end of thetria, Murphy's
command of the evidence was such that he was
able to deliver an organized and compelling two
and one-haf hour summation without the use of
notes. The jury later returned with a verdict of
guilty as charged, and Hiss was sentenced to five
years of prison. Chambers later wrote:

When Thomas Mur phy decided,
somewhat reluctantly, to take the
Hiss Case, almost nobody had heard
of him. Within the Justice
Department he was known as a man
who had never lost a case.
Otherwise, he was a man who jostled
no one, for he seemed without
ambition beyond hisimmediate
work. . . . Yet when the historic
moment came, Mur phy was waiting
there at the one point in time and
place where he could bring all that
he was and all that life had made
him to bear with decisive effect for
the nation.

Murphy's career did not end with the Hiss case.
Less than ayear later, the New York City police
department was rocked by gambling and bribery
allegations. The mayor made Murphy Police
Commissioner and told him to clean up the mess.
Murphy replaced al 336 plainclothes officers with
younger officers, and instituted a merit system for
promotions. Murphy went after the "venal rascals
who bring harm to other loyal workers as well as
violate the public trust,” while standing up for the
honest mgority. "For every cop who will take a
buck from a bookie, there are hundreds who will
stand up for you and me and take a bullet." He left
after less than a year, gaining unanimous praise for
ajob well done, and was appointed to the U.S.
District Court by President Truman.

He served with distinction for
many years as atrial judge. The media coverage of
the Hiss case, although extraordinary for itstime,
falls short of what we have today. There would be
no movie or book contracts for Murphy. Shortly
after the trial, Murphy stepped out of ataxi in
New York. The driver asked the other man in the
cab, "Who's the big fellow?' "That's Tom Murphy,
the man who just convicted Alger Hiss," the man
replied. "Oh," said the driver, "you mean Johnny
Murphy's brother!"

ABOUT THE AUTHOR

€ Ed Hagen isan Assistant Director for the
Executive Office for United States Attorneys,

CUMULATIVE INDEX

USABULLETIN

21



Office of Legal Education. Prior to joining OLE in
1995, he was a state prosecutor in Oregon. Heis
the co-author of two books: The Prosecution
Function (DC Heath and Company 1982) and The
Law of Confessions (Clark Boardman Callaghan
1994). Heisresponsible for many aspects of
OLE's Publication Unit, including the development
and maintenance of the USABook computer
research program. a

General Topic Volume No. Page
Civil Matters
The Civil DIVISION ... ... 45 1 2
ADRREPOIt ..ot 45 1 7
Removing Barriers to the Use of Alternative
Dispute Litigation .. ......... . 45 1 9
Qui Tam Litigation—A Billion Dollar Industry . .......... 45 1 15
Thoughts on Current Bankruptcy Issues . ................ 45 1 18
Why Criminal Folks Should Love to Work with
Civil Folks(and ViceVersa) . ..., 45 1 22
The Office of Consumer Litigation . .................... 45 1 25
Defending Federal Employee Wage
Garnishment ACtiONS .. ... 45 1 28
Challenges to Constitutionality of Prison Litigation
Reform Act Require Intense Cooperation ................ 45 1 33
ACE: Pastand Future . . ........... oo, 45 1 35
Recent Developments in Litigation Against
Federal Employees and Government Counsel . ............ 45 1 37
Church Arsonsand Hate Crimes
Overview of the National Church
ArsonTask Force ... 46 2 7
The ATF and its Role in Church Arson
INVEStigations . . ... ..ot e 46 12
22 USABULLETIN CUMULATIVE INDEX



Church Arson Investigation Insights
Interview with ATF Deputy
Assistant Director Mark Logan .. .............. . .t 46

The FBI’' s Response to Civil
RightsViolations ........... .. ... ... 46

The Community Relations Service
A Task ForcePartner ........ ... . ..., 46

14

16

19

CUMULATIVE INDEX USABULLETIN

23



General Topic Volume No. Page
Church Arson Investigations: An
Officer’ s Perspective—Interview
with William F. Graham, (SLED) ... ................... 46 2 22
The Anatomy of aChurch Arson . ..................... 46 2 25
Church Arsons: A Prosecutor’s
Perspective .. ... 46 2 28
Things | Learned from Those Who
PlaywithMatches . ....... ... ... . ... 46 2 31
The Do’'s and Don'ts of Investigating
Racially or Religioudy Motivated
CrimesAgainst Churches .. ........ ... ... ... ... .. ... 46 2 33
Interstate Commerce Checklist .. ........ ... ... .. .... 46 2 36
Juvenile Prosecutionsin
Federal Court . ... 46 2 41
Victim-Witness Response to
Church Arsons . ... e 46 2 43
The United States Attorneys
Hate CrimesConference . .. ..., 46 2 45
An Ounce of Prevention is Worth
aPoundof Cure ....... ... .. i 46 2 47
GIS and the National Church
ArsonTask Force ... ...t 46 2 50
Courtroom Technology
Quicken Adds Efficiency and Accessibility to
Complex Transaction Litigation . ...................... 44 3 25
Madison Wisconsin High Tech Courtroom .. ............. 44 3 35
OLFE’sInteractive Video to Teach Trial Advocacy ......... 44 3 38
Litigation and New Technology: Can the Two Mesh? .. .. ... 44 4 9
Prosecution Exhibits Presented to the Jury on Video ... .. ... 44 4 15
Visual Presenter . ... 44 4 17
General Topic Volume No. Page

24 USABULLETIN

CUMULATIVE INDEX



Transcript Presentation Manager . ..................... 44 4 18

ATTVIEW—Managing and Imaging Documents

forTrial ... 44 4 19

Preparing Trial Chartsfor Closing ..................... 44 4 20

Displayof Evidence ........... ... ... i, 44 4 22

“ Operation Senior Sentinel” Assists Investigations

and ProsecutionS . . .. .. ..o 44 4 22

Maps and Other Graphics for Effective Presentations . . . . ... 44 4 23

The Expanded Role of the Microcomputer as

aCrimina Instrument ............ .. .. .. .. .. .. .. ..., 44 4 24

Camcorder and Mounting Platform: An Alternative

to Commercia Visual Presenters ...................... 44 6 36

Orchestrating an Automated Litigation

Support Environment ... ... ... 46 4 48
Director’s Awards

1997 Director SAWArdS . .. ...t 46 1 11

1998 Director SAWArdS . .. ..ot 46 6 73
Electronic Surveillance

The Office of Enforcement Operations—Its Role in

the Areaof Electronic Surveillance . .. .................. 45 5 8

Electronic SurveillanceGuide . .. ...................... 45 5 19

Don't Forget to (An Electronic

Surveillance Guide) . ........... i 45 5 24

Defending Wiretaps: “Think in the Beginning What

theEnd Will Bring” . ......... . 45 5 26

Electronic Surveillance: Doesit BugYou? ............... 45 5 32

So You've Always Wanted to do a Wiretap:

Practical TipsIf YouNeverHave . ..................... 45 5 39

Wiretap Checklist .. ........ .. 45 5 41
General Topic Volume No. Page

CUMULATIVE INDEX USABULLETIN

25



Common (and Uncommon) Problems Encountered

During the Course of Title Il Investigations ............. 45 5 45

Keeping Pace withtheMafia ............ ... ... ... ... 45 6 2

Operation “Shattered Shield”: Investigative and Tria

TechniquesUsed to Jail “Dirty Cops” .. .. ... oovvv it 45 6 4

The Story of “ Operation Zorro I1” and Some

Practical Suggestions .. ......... .. i 45 6 7

Was Cellular Telephone Cloning a Crime

BeforeOctober 19947 . .. ... .. 45 6 12

Supervising and Litigating a Foreign Language

Electronic Surveillance Interception . ................... 45 6 17

Community Prosecution in Washington, D.C. . ............ 45 6 21
Ethics and Professional Responsibility

Brady Disclosure Obligations Regarding

Unconfirmed Report . .......... . i 44 3 92

Misconduct Toward Judge . ........... .. ..., 44 3 92

GIftS o 44 4 58

Representationsto OpposingCounsel . .................. 44 4 58

Unintentional Misstatement to Appellate Court ........... 44 4 58

Trial Conduct—Improper Inferences from

Defendant’'sConduct . ........... .. ... 44 5 66

Threatening Criminal ActioninCivilCase............... 44 5 66

Alteration of DoCUMENES . . . .. .o oot 44 5 66

Grand Jury—WIitnesses . ... .ot 44 6 59

Pro Bono Legal Work—Identification as

Department Attorney . ... . . 44 6 59

Litigation Tactics .. ...t 44 6 60

Examination of Witness—Questions about Marital

Privilege . . ..o 45 1 87
General Topic Volume No. Page
26 USABULLETIN CUMULATIVE INDEX



Statements Before Grand Jury—Expected
WithessPerjury ... ...

Cross Examination—Good Faith Basis for Questions . . . . ...
Grand Jury—Attempt to Improperly Influence ............

Grand Jury—Statement that Witness Would
Commit Perjury . ... ... .

Grand Jury—Characterization of Evidence—Calling
Of WItNESSES . .. ..o

Closing Arguments—Misleading Assertions. . .. ..........
Government Lawyers—Private Representation ............

Perjured Testimony and Relationships with Witnesses,
Subjects,and Targets . ...

Ethical Issuesfor Appellate Attorneys . .................

Federal Bureau of I nvestigation
DNA AdvisoryBoard . ......... ..
Racketeering Records AnalysisUnit . ...................
LABNET ..
Combined DNA Index System (CODIS) .................
DRUGFIRE . ... ... .
Computer Analysisand Response Team .. ...............
Forensic Science Information Resource System . ... ........

Directory of FBI Laboratory Division Services ............

Health Care Fraud
Tips for Parallel Civil and Crimina Proceedings ..........
Who' s Who at DOJin Health CareFraud .. ..............

Health Care Fraud Legidlation ........................

87

87

74

74

74

74

75

39

10

11

12

10

CUMULATIVE INDEX USABULLETIN

27



General Topic Volume No. Page
Multi-district Investigation and Prosecution of
Medicare Fraud: The Benefits of Taking the Team
Approach . ... .. 45 2 12
Operation LABSCAM .. ... i 45 2 14
The Tao of the Health Care Fraud Tria ................. 45 2 18
Practicing in the Field of Injunctions ................... 45 2 23
A Basic Remedy for a Health Care Fraud Headache .. ...... 45 2 32
The Federal False Claims Act as a Remedy to
PoorCare ..........c i 45 2 36
Determining “Loss’ in Medicare Fraud Prosecutions .. .. ... 45 2 40
Enforcement of HHS Inspector General Subpoenas
and Authorized InvestigativeDemands . . . .. ............. 45 2 43
Going the Long Way: Investigating Fraud Without
Computerized Records .. ...t 45 2 45
United Satesv. Dr. Ivan Namihas, M.D.: He Never
CriedforUs ... ... 45 3 5
Parallel Proceedings in Complex Health Care Fraud
Cases: The Blue Shield of CaliforniaCase ............... 45 3 8
Treatment fromthe Tropics . .......... ... ... ... ... .. 45 3 13
Settlement in United States v. Bruce Erickson, M.D.,
the Great Falls Eye Surgery Center and
Gary ANAregg . -« v ce e 45 3 15
A Qui Tam Action on an End Stage Rena
Diseaselab ........ .. 45 3 16
Successful LabCorp Settlement a Result of
Operation LABSCAM . ... . 45 3 20
United Satesv. Charles M. Parrot, M.D.:
ACaseStUdY ..o 45 3 24
Medicare Kickback Case Nets $2 Million Settlement . ... ... 45 3 28
United Statesv. Dr. Fred Paul Norman . ................ 45 3 30
Failure to Repay Credit Balances: West Jersey
HedthSystems . ......... .. i 45 3 32

28

USABULLETIN

CUMULATIVE INDEX



General Topic Volume No. Page

United States v. Virginia Psychiatric Company
d.b.a. Poplar SpringsHospital. . ........... ... ... ...... 45 3 35

United States v. Borders: An Example of Cooperation
Among Law Enforcement, the Medical Community,
and the Insurance Companies in the Fight Against

HealthCareFraud ............ ... ... .. ... 45 3 37

The National Practitioner DataBank ................... 45 3 40
Immigration

Prosecuting Organized Alien Smuggling ................ 44 3 40

Litigation Arising Under AEDPA and
IIRIRA Focuses on Proper Forum for
Congtitutional ChallengestoRemoval .................. 46 1 9

International Legal |ssues

OIA’sFugitiveUnit . ......... .. . i 44 5 3
Office of Professional Development and

TraininginPoland ............. ... ... . . ... .. 44 5 6
Federal Prosecutorsin the Age of International Crime ... ... 44 5 7
Everything | Ever Needed to Know about International

Investigations | Learned from Watergate ................ 44 5 9
Hazardous Duty: Assistant United States Attorney

Kim Lindquist Promotes Judicial Reform in Columbia . .. ... 44 5 12
Medieval Manuscript Mystery . ... ... 44 5 14
Fear of Foreign Prosecutions and

the Privilege Against Self-Incrimination .. ............... 44 5 17
Rendition of Omar Mohammed AliRezaq . .............. 44 5 21
White Collar Crime Investigation Team (WCCIT) ......... 44 5 23
New Agreement on Cooperation in Criminal

MatterswithRussia ........... ... . .. 44 5 25
Office of Professional Development and

TraninginRUSSIa . ........ ..ot 44 5 26
New Mutual Legal Assistance Treaty with Panama. .. ...... 44 5 28

CUMULATIVE INDEX USABULLETIN 29



General Topic Volume No. Page
Requesting Assistance from Switzerland
inMattersof Fraud . .. ......... ... 44 5 30
OPDAT: On the Frontiers of America s Newest
National Security Challenge .. ........ ... ... ... .. ..... 44 5 32
OPDATHonorRoll .......... .. .. .. o, 44 5 35
The Specia Importance and Challenge of
Export Control Cases ...t 44 5 36
A Seafood Deal GoneBad . ........ ... . i 44 5 42
International Extradition
Weaving Through the ExtraditionMaze ... .............. 44 6 7
A Brief Primer on International Extradition .............. 44 6 10
Threats of War, Suspension of a Treaty, | mpeachment,
and Other Unpleasantries: An Historical
Look at Extradition . ........... .. ... 44 6 13
Status of Constitutional * Separation of Powers’ Challenge
to Statutory Basis for the Extradition of Fugitives
fromtheUnited States . ........... ... ... 44 6 18
Provisional Arrestsin Extradition Cases: Prosand Cons. . . .. 44 6 19
The International Fugitive .......... ... .. ... ... ...... 44 6 21
A Dilemma: Obtaining Testimony from Foreign
WItNESSES . . .o 44 6 24
International Kidnappers: Are We at Their Mercy? ........ 44 6 27
Protecting the United States' Case When a Defendant
Flees Abroad: Complying with Foreign Statutes
of Limitation . ........ .. 44 6 28
International Kidnapping by Inveiglement and Hostage
Taking: Potential Weapons in the Prosecutor’s Arsenal
Against Alien Smuggling? ........... ... i, 44 6 29
Interviews
Interview with Donald W. Thompson, Jr., Acting Assistant
Director, FBI Laboratory . ............ ... 44 3 1

30

USABULLETIN

CUMULATIVE INDEX



General Topic Volume No. Page

Interview with Deputy Solicitor General
Michael R.Dreeben ........ ... .. .., 44 4 2

Interview with Office of International Affairs Director
FrancesFragosTownsend . . .. .......... it 44 5 2

Interview with Deputy Assistant Attorney General
Mark Richard, Criminal Division . ..................... 44 6 2

Interview with Janice Mathews Stromsem, Director of
the International Criminal Investigative Training
Assistance Program (ICITAP) .. ... .ot 44 6 32

Interview with Director David Epstein, Office
of Foreign Litigation . ........... ... ... .. .. 45 1 39

Interview with United States Attorney Lynne A.
Battaglia, District of Maryland ... ..................... 45 2 2

Interview with United States Attorney Donald K.
Stern, District of Massachusetts ....................... 45 3 2

Interview with Director Frederick D. Hess,
Office of Enforcement Operations. . .. .................. 45 5 2

Wiretaps: A DEA Agent’ s Perspective—Interview
with Special Agent Mark Styron . ... ... . L 45 5 28

Interview with Assistant Secretary for
Enforcement JmJohnson .. ...t 46 2 2

Interview with AAG Loretta C. Agrett
Tax Divison 46 32

Interview with Associate Attorney
General Raymond Fisher .......... ... ... ... ... .. ..., 46 4 3

Interview with Deputy Attorney General
EricH. Holder, Jr. . ... ... ... .. . 46 5 2

Job Swapping: Regjuvenation
Job Swapping Storiesby AUSAS . . . ... ..o 44 5 42

Pre-Trial Matters

Collecting and Devel oping Evidence: Recent
Developments by Law Enforcement Agencies .. ........... 44 3 26

CUMULATIVE INDEX USABULLETIN 31



General Topic Volume No. Page
Cyberbanking and Cyberfraud*
(*Article reprinted from the ACE Reporter Newsletter, March 1996) . . .. ... 44 3 28
The Interpretation of Blood Splatter Evidence ............ 44 3 29
TheMissing Eyewitness . ... ..., 44 3 30
INNErVIEWING” . .. 44 3 31
WitnessesasYour BestEvidence ............. ... ... ... 44 3 32
Crafting Helpful Indictments ......................... 46 4 9
Handling Informants and Accomplice
WITNESSES . . oo 46 4 20
TheProSeDefendant . ........... ... .. .. 46 4 26
Reimbursement of Costs to Entities
for Complyingwith Subpoenas . ... .................... 46 4 36
Mentoringthe New Civil AUSA .. ........ ... ... .. ..., 46 4 42
Special Commendations | ssues
JUlY 1997 . 44 4
January 1998—Tribute to Former EOUSA
Director Carol DiBattiste . ............ ..., 46 1
Tax Prosecutions
Reconciling the Mission of the Tax Division with the
Goals of the USAOS in Tax Prosecutions . .. ............. 46 3 7
An AUSA'’s Perspective on Working with the Tax Division .. 46 3 11
House Counsdl: The Roles of IRS' s Office of Chief
Counsel in Tax and Financial Crime Enforcement ......... 46 3 13
The Gold Fringed Flag: Prosecution of the lllegal
Tax Protestor . ........ . 46 3 15
Appointment of Special Counsdl for Illegal
Tax Protest Matters . ... 46 3 22
Illegal Tax Protestors: Abuse of the
Judicial Process (Civil) ... i 46 3 23

32 USABULLETIN

CUMULATIVE INDEX



General Topic Volume No. Page

Follow that Lead! Obtaining and Using Tax Information

INANON-TAX CaSE . ..ttt e e eenas 46 3 28
Excise Tax Prosecutions—Planes, Trains, and

Automobile Air Conditioners ...t 46 3 36
Summons Enforcement: Some Special Problems ..o 46 340

Trial and Appellate M atters

Hidden Evidence: Latent Printson Human Skin - .......... 44 3 14
Shortcuts: Easier, Faster, and More Interesting Trials . . . .. .. 44 3 18
Dazzlingwith Plain Speaking . ... ........ ... ... ....... 44 3 34
Trial Considerations Involving Informants

and AccompliceWithesses . ...t 46 5 6
Direct Examination ..................ciiririnanan.. 46 5 11
Cross-Examination .. ........... .. .. .. 46 5 20
Effective Redirect Examination ....................... 46 5 27
TipsonClosing Argument . ..............oiiiiuan... 46 5 32
Attacking the Insanity Defenseat Trial . ................. 46 5 39
Ethical Issuesfor Appellate Attorneys . ................. 46 5 44
Federal Trade Commission Resources. .. ................ 46 5 48

Victim-Witness

Victim-Witness Response to
Church Arsons . ... ..o e 46 2 43

Why (and What) Do Prosecutors Need to Know about
Victims Rights? . ... . 47 1 62

Revising the Attorney General Guidelines for
Victimand Witness Assistance ... 47 1 8

The Victim-Witness Coordinator:
Rolesand Responsibilities .............. ... ... ....... 47 1 9

CUMULATIVE INDEX USABULLETIN 33



General Topic Volume No. Page
If You Don’t Have a Dime, Who Pays for the Crime?
The Mandatory Restitution Act . ... ........ ... ... ...... 47 1 11
The Emergency Witness Assistance Program . ............ 47 1 20
TheCrimeVictimsFund .......... ... ... ... .. .... 47 1 24
The Drug Victim Initiative: Empowering Communities
to Fight the War AgainstDrugs . ...................... 47 1 27
Assisting Financial Crimes Victims . ................... 47 1 29
Working with Victims and Witnesses of Bank Robberies . ... 47 1 33
Enforcement of the Federal Domestic ViolenceLaws ... .... 47 1 36
Expert Testimony in Domestic Violence Prosecutions.. . . . . .. 47 1 42
Name Changes and Related Options for Domestic
Violence Victims ... i 47 1 46
Working with Traumatized Victims . ................... 47 1 51
AViIctim'sVoICe ... ... 47 1 54
Work-Related Stressin aU.S. Attorney’sOffice .. ......... 47 1 59
A Cooperative Response to Juvenile Sex Offenders
inlndian Country . ........ ... 47 1 64
The Bureau of Prison’s Victim-Witness
Notification Program . ......... ... ... . . . ... 47 1 70

34 USABULLETIN

CUMULATIVE INDEX



UPCOMING PUBLICATIONS

Below you will find the current Bulletin publication schedule. Please contact us with your ideas and
suggestions for future Bulletin issues. Please send all comments regarding the Bulletin, and any articles, stories, or
other significant issues and events to AEXNAC(JBOLEN). If you are interested in writing an article for an
upcoming Bulletin issue, contact Jennifer Bolen at (803) 544-5155, to obtain a copy of the guidelines for article
submissions and publication deadline.

April 1999 Money Laundering
May 1999 Environmental Crimes
June 1999 Bankruptcy Fraud

August 1999 ADR and Related Matters




